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/���
+��5
��
	����� a fi un prag dificil de
trecut pentru ins�	���
  �
 .�����tori.
R�����������
 ���	���	��
��.	
	����	��
���

	����	
 ����(�
�����
 <�	��
 �!�	�
 �����ionarea
curent� a actului de judecat�. Bugetul alocat
in��	������
 .��������� ��
 ������
 �!����������
 ��
�����ionare este cu peste 20% mai mic decât în
anul precedent, când, de asemenea�
����	�����
	�
 ��������	�
 �n regim de avarie. Cele mai
pesimiste calcule arat�
�� majoritatea instan�����
� � vor epuiza fondurile alocate pentru �����<
	���
�	
 �	�������
 ������
  i servicii (combustibil,
transmiteri po tale, ���������%
 ����
 ��6� itul lunii
aprilie.

Î�
��
	���������
�������
��
�	����	���	��
��<��	��
	����	��
��
@�����
	�����	��
����������
��
 �������
 �	���
 �����6nd cu blocarea
posturilor vacan��
 �	
 �	�	
 ��
 �"�"+�+��0
 #�
!����6��
��
<�����
�	��
��
��
���������
�������
����
����%�
�������6��
��
�����	��area orelor
suplimentare pentru personalul auxiliar�
�����	��	
 �������
 ��
 �	�	���
  �
 ��6� ind cu
incertitudinea in����
 ����
 ����	�	���
 �	
 ����	
��������	���������
�������
��
��<����� cu drepturile
de pension	��
	��
.�����torilor. In stra��<�	
��
�������
�	��
��	���	�� de Consiliul Superior
al Magistraturii4 pentru anul 2009 se preconiza
pensionarea în cursul anului a unui ���� de
80 de .���������, in ��������le în care ������	
2007-2009 a I.N.M. putea acoperi un ���� de
73 de posturi. Deja, de la începutul anului, un
���� de peste 120 de .���������
 i-au înaintat
cererile de eliberare din ������� prin pensionare,
iar potrivit ����	�	������ ��� ��������� C.S.M. înc�
cel ����� 600 de .��������� pot face oricând
	���	 � lucru.

Recentele ��������
 	�	��
 ��, �������� de
presiunea mass-media, Consiliul Superior al

Magistraturii ������<� din
ce în ce mai �����
 ��
��������
�� joace un rol
�������������
 �	�� de
.���������, as�6���( �
din ce în ce mai riguros
misiunea de a �	������	
���	�	.���
 ���������	��
 i umane din .�������. Nu
de ������
 ���
 ����,
��	������ C.S.M., debitor �����������	� al presiunii
publice, s-au dovedit ����� �������������	��
�	��
��
 �������rile deontologice ori abaterile
profesionale care le-au provocat. -�6� ���� anului
2008 si începutul acestui an au adus ineditul
���������
 ���
	<����	���� a unui .��������
pentru ��������<��� la locul de munc�
��
�
����<�
.��������, ��������� din ������� de conducere
pentru neîndeplinirea ����<	������ privind
asigurarea practicii unitare la nivelul ����	����,
controlului general  i �����������	� la toate
����	�����, ca urmare a unui scandal mediatic
legat de o întrerupere a ���������� pedepsei,
probabil <�� ��� sau inoportun�. �������	 C.S.M.
în �������	 ����pririi
	���������
 �	�� de .���������
����
�����������
 i dintr-u�
�����
��
������
�!�	�
�����	���
3��������	�����ile mecanismului de
cooperare  �
verificare în raporturile România -
Uniunea Europea��
����
�
M��	�������J
���� a
�	���������� aplicate .�����torilor  �
������������
 i, din ���	��, din pricina �	��������� din trecut,
este mult de recuperat.

Dar cea mai mare presiune ����
pe corpul
profesional se �	����	��, în mod evident
succesului categoric pe care l-au înregistrat
��������	����� sindicale înc� de la începutul
anului. Considerat� ca fiind ����������	��, legea
�	�	�������
�����
�(	
����
��
����
���
��� pe

 !!"#��	�����	��
���$����
����
������%

��	
������	������
�����
��
�
	��
�$��"�������%����
�����
�
	��
�#���&,

membru al Consiliului Director al U.N.J.R.
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agenda tuturor
partidelor politice,
fiind asum	�� oficial
inclusiv la nivel gu-
vernamental. Nego-
cierile purtate în
jurul constituirii bu-
getului de stat au
	���	� pentru prima
da��
�
��	��
��������
incapabil�
�� rezis-
te presiunii sindica-
telor, cedând
�����
���
 �
contribuind din

plin, prin ����	�	���, <������
�������
 i chiar acte
normative,
 �	
 ����	�����	��	
 ��������� a unor
întregi corpuri profesionale, ������ ca bucu-
rându-se de privilegii imorale într-un moment de
�����
��������
	.���.

Dezbaterile publice purtate ��
.����
�����������
�	�	��	��
 i al statutului .������������ au 	���	�
din ���	��
 i incapacitatea corpului profesional
de a i��������
 � echilibra o �������� care, în multe
momente, a luat forma une�
�����
�����	���
-(	
�������
 �� 	����	����� profesionale, singurele
forme de asociere colec���� ale .������������ sau
procurorilor, nu ����� nici legitimitatea, nici
autoritatea form	�� de a interveni in ��	����
dezbaterilor publice ori politice.

/����	����� profesionale sunt, în realitate
��<	���	���
��<�����	���	���
�����
�������	��
 i
��������6�� potrivit O.U.G. nr. 26/20005 a
	����	������  i ����	������. Acestora nu le sunt
recunoscute niciun fel de drepturi de participare
la procesele decizionale ale 	��������ilor publice,
nu au niciun rol formal în negocierea unor
drepturi profesionale, economice sau sociale,
putând fi  �
 �ricând
 �<���	��
 �	�
���	��
 ���
  �
�����
�n luarea deciziilor. Mai mult, 	����	�����
profesionale nu au  i nu pot avea rolul de
reprezentare a intereselor economice sau
sociale ale membrilor ���, cu atât mai ����� a
corpului profesional în ansamblu, întrucât, potrivit
legii, 	����	��	
 ���������	�� este organiza��	
��<�����	���	��
constituita exclusiv pentru
	���	��	 intereselor profesionale ale membrilor.
Potrivit art. 76 din Legea nr. 303/2004�
��������	���
I.����������
 �
����������
����
 ������

��
 ��<	������
 �	�
 ��
 	����
 �	
 ��<	���	���
���������	��
���	���
�	����	��
�	�
������	����	���
��������	�
������ �������	��� 	�����������
	�”.
;� ��
 ��
 ��	������ 	����	�����
 ���������	��
����� �	��
 �n multe rânduri 	������
 ��
 �����
sindical�, solicitând
  i militând pentru drepturi
salariale, ele sunt de fapt lipsite tocmai de
instrumentul legal prin care ��
 ��	�� impune
aceste ����������. /������	
���
��
	����
������
����
������������
������
������
����
�� regimul
juridic de organizare a a����	�iilor
���������	��
��
�������
����<	��	
������
	��������ile publice
de a le consulta, asculta sau a realiza un acord.

Forma juridic�
���������
��
	�������
���������
��
 ������	
 	�������
 �ntregii arii de drepturi,
profesionale, economice, sociale, c�����	���
���������
�����������
 i <	�	��	��
de stat, este
sindicatul. Potrivit art. 1 din Legea nr. 54/20036

I������	����
 ����
 �����������
 ��
 ������
 	����rii
drepturilor prev�����
 ��
 ��<���	��	
�	����	���
 ��
�	������
��	�	����
 �
�����������
������	�ionale
�	
�	��
��6��	
 ����
 �	����
 �����
  �
 ��
 ���(
��	�����
 ���������
 ��
 ����
  �
 ������rii
intereselor profesionale, economice, sociale,
culturale � sportive ale membrilor acestora.”

Regimul juridic de care se bucur� sindicatele
i������'
����<	�����	��	
�����������
���
�n procesul
de luare a deciziilor, folosirea tuturor mijloacelor
de pr������
������
��
��<�
��
������	
��	����rii
scopului pentru care sunt constituite, cum ar fi
negocierile, proced�����
��
�����ionare a litigiilor
prin mediere�
 	�����	.
 �	�
 �����������
 �����ia,
����������
����<���
�������	��	
��
<���	�
�������
��
	
�����������
�����
	������
��������� de
��<��
��������
��
	
�����	
	������
��
.�������
��
�����
�������
����
���� a avea nevoie de un mandat
expres din partea celor ��
�	���.

;��	���
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3	
�������
 i membru fondator
al U.N.J.R��
 	
 ��
 	�����	
  �
 �
 ���	���
 �����(
���	���
�����
���
��
�������	��	
�����������ei
puterii judec����� ��
  �
 �����.	��	
 ��	�������
.�����to�����
 ����
 �����
 ��
 �����	��
  �
 ��
��	��
��
��������
����
��
	���
����
��
	�����re,
nici de v���
	���
	������	��
��������
3���
����
��
	���
	�
���
�	
������	���
������
���������	�

5 ������	��
��
=�
1�., Partea I, nr. 39 din 31 ianuarie 2000. 6 ���	�
����� M. Of., Partea I, nr. 73 din 5 februarie 2003.

������������������
��� �!�"��#�����
"�$����%�&�'������
��'��#�(��)������%

*�"������������*�)�����
�����+�������

��#'��)�����!������,�
"��+�#����"��'��

��(-�*�����.��+����
/���*����*���#����������

/�*���'������0



������	�
������������������������������


�-

�������
 �� dea dovada de pragmatism în
��	��	��	
����������
��������
 �
��
<���	��� cele
mai potrivite mijloace legale pentru a se proteja
împotriva agresiunilor exte���
 �
	( �
promova
��������
����������
��������
 i sociale.

;���
��
������ ����
��������	���
��������
�	� ii,
anga.	�ii ���������	�����
�(	�
��<	���	�
 ��
���(
���	���
 .�����torii au ��	�
���<��	
�	��<����
��<��	��
�����������	�� la acest nivel.

Potrivit art. 4 din legea sindicatelor, magis-
tra�����
��
����
��������
��
��
�������
	������
��
�����	����
�	��
�����
�����ii ����������
�������
��
�����	��
�������
 �
��
����	���
�����������	
��
��<	���	�ii sindicale.

Chiar la o privire superficial� textul de lege
este v�dit neconstitu�ional.

Potrivit art. 40 alin. 1
���
	���	 �
	��
���	����
���������
 ��
 ���
 	����	
 �����
 ��
 ������	���
����������
��
�	��<���	
���������	�� din care fac
parte. Pentru .���������
 ����, acest drept este
abolit
����<�	��
�� i art. 53 alin�
+
���
3����������

������
��	�
�����6�<���	
������������
����
�����
������������	��
 ����
 	
 	����
 	���<���
 ���� �
����������
	������	�

1�<	���	��	
 ������	��
 	
 .�����torilor  �(	
�������
 ��������	
 ��
 ������
��
 .�����ie conso-
lidate, cel mai bun exemplu fii��
���
���
F�	��	�
����
-?����	� de la Magistrature a împlinit de
curând $�
��
	��
��
��������	��
������������.

Îns� obstacolul princip	�
 ��(�
 ����������
���������
��<���	�����
3��	
��
����� ��
��
	�����	t
este �����
��
 ��������
���������	��
 ����	(
���	��
��
��� �����	
	�	�������ei l	
��
����
���������	�
 �����	��
 �������rile
 	�����
 +��5
 (
��������	
 ��������
 ����rirea intra���<���ei
C.S.M.,
����������	
�����������
��
��������	��
	
����	������
 i chiar incertitudinea unor drepturi
salariale – pot crea premisele pentru regândi��	
�������
 .�������
 ��
 ���������
  �
promovare a
intereselor comune.

1�<	���	��	
������	��
��	��
��
�
�����ie pentr�
����	���	���
��	<	���
 i solidaritate.
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The rule of law is based upon the judiciary as a central element of the social stability, the consequence
being that the equilibrium between the social structures and the bodies of the judiciary is essential.

The judiciary systems have to adapt to the social dynamics, which tends to be more and more
complex nowadays, the judiciary as a public service being confronted with an ever growing pressure
as a consequence of the continuous accrual of the caseload, the permanent increasing in variety of
issues dealt in cases and of the need to answer promtly to the current challenges.
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A public call of the professional associations and civil society has identified since September 2007
a set of 10 specific measures designed to be implemented so to lead to an increased transparency of
Superior Council of Magistracy activities. The following paper deals with the critical issues of the
transparency in the Superior Council of Magistracy activities, including the likeliness of opaqueness
for those activities, mainly toward the judicial system, on one hand, and with discussing those 10
specific measures that were proposed, on the other hand. Those may be immediately implemented,
without being necessary specific human and material resources and a radical change in structures,
mechanism and information channels already in place.
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Scopul apelului a fost unul dublu.
 H�
�����
�6���
 ����������	��	
3�-�=�
 	����	
 ����������
����
������	��������
��
��	�������
�	��
�������
��
������	��
�����
 �
	����	
����
 ����	���
 ��
��	���	��
	
	������	�
��
�����	�
�	��
��
�������
.�����	�
 ���� ��
 H�
 	�
 �����	
 �6���
 apelul a
identifi�
��������������
��������������
��
�	��
3��������
��
����	
	����	
����	��
����
	���	��	
����
 �������
�	��
  �
	����	��
 ���������
  �
����
 ������	��	
 �	���	��
 	
 �������������
��	�������
 �
 �	�	�����
 �����	����	��
��.	
����������

/�����
���� �
	
����
������	���
����
�����������
�������<	��
	
	����������
3����������
��	���	��
��
-�C����
�	��
	
���
 ��
��������
��������	
����
����	����
 �����	���
 ��
 �����	��	
 �	�����
�������
 �
��<���
	
.������������
 �
�������������
	
	����	������
���
���������	���
	
���������	������
����������
�������
���
	
����������
�������	�
��
�������
�	
 	������	��	
 ��������
 ��
 �������
  �
�������	��
���
����
�	�
���
�������

Aspecte critice ale transparentei C.S.M.
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Grupul pentru Dialog Social (GDS), /<����	
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��6�� (SAR), Centrul de Resurse Juridice (CRJ),
Centrul pentru Jurnalism Independent (CJI), /����	��	
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;repturilor Omului în România –
Comitetul Helsinki (APADOR –CH), Freedom House
România, Transparency International Romania (TI-RO),
Institutul pentru Politici Publice (IPP)

23 Apelul poate fi citit integral la adresa http://www.sojust.ro/
uploaded/apel%20transparenta%20CSM.pdf
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The High Council of Magistracy carries out the constitutional functions of defending the independence
of the judiciary and of managing the career of the magistrates, through the competencies of recruiting,
promoting into executive positions, appointing into leading positions, retiring upon the pension and by
carring the disciplinary action against the magistrates. Through internal regulations and without being
mandated by the law, the High Council of Magistracy arrogates itself the competences concerning
also the ethic and deontology of magistrates, a measure meant to infringe their independence and
which is, in fact, an agent of pressure against them. The separation of the functions concerning the
career of the magistrate is essential in order to assure the independence of the judiciary. But, by
aggregating disciplinary competenticies (which are given by the Constitution), competenticies
concerning the training of the magistrates (which are exercised through the power to revoke the
director of the National Institute of Magistracy), deontological prerogatives (which were assumed on
its own initiative), powers concerning the legislative initiative and the management of the Courts
budget (as some of the members of the High Council have declared to intend to), the High Council of
Magistrates might become a super-power, without being accountable regarding the public and of the
magistrates.
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membru al Consiliului Director al U.N.J.R.

The development process of the information technology in Romania. From the beginning, the
major requests of the judiciary and of society concerning an easy and complete access to the Courts
caselaw have found a rather incomplete answer in the Information Technology Strategy for the Judicial
System. By its design, the entire system on accessing the caselaw developed starting with 2005 is
limited. Except the High Court of Cassation and Justice, not any other Court does not allow a free and
full access to the judgments delivered both for the public and professionals.

The independent initiative of the Tribunal of Vrancea Country of developing the the caselaw index
- JURINDEX have striven to overcome all those limits of the national programme concerning the
access to the Courts caselaw. That facility promotes a wholly different approach concerning the
access to the judgments, by imposing an absolutely new principle for Romania: the general,
unconditioned and free access of any person to all judgments rendered by any Court, in their original
form, i.e. in the form those were delivered and without any other intervention than to remove the
personal date, in order to comply with the relevant legislation.

The principle of the dissemination in full of the judgments promoted for the first time by the Tribunal
of Vrancea Country, as a transparency standard in accordance with the necessary tehnical
arrangements, has been fully applied, so the public authorities have started applications in order the
principle would gain a full effect in the entire judicial system. The rather complex but successful path
towards achieving the principle of free access to the judgments has revealed the Courts might have
the power to promote public policies or technical sollutions in the public interest, as far as they are
ready to take enterprise, even in an environment of deep lack of decision-making autonomy, extremely
bureaucratic centralism and limited financial resources.
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Jurindex – un nou concept
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Sprijinul Consiliului Superior al Magis-
traturii
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Concluzii:
Atingerea unui nou nivel tehnic prin serviciul
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membru al Consiliului Director al U.N.J.R.

The Tribunal of Vrancea Country (Tribunalul Vrancea) has launched in September 2008 an
application publicly available designed to disseminate the Courts judgments in full in their original
form and without alterations, except the elimination of the personal data. Along with its absolute
novelty for the Romanian judicial system, the Jurindex application has established an improved
transparency standard for the Courts in their relations with the litigants, professionals and the society
as a whole. On February 2009, the Tribunal of Vrancea Country has established a partnership with
the Superior Council of Magistracy in order to extend the Jurindex application, starting with the
current year, to all the Courts. The purpose of that project, unique by its scale and, morever, by the
fact it consists in an exclusive initiative of the Courts themselves, shall consist in uploading all the
judgments rendered by the Romanian Courts on the national caselaw website (www.jurisprudenta.org).
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Câteva statistici pot reliefa mai bine gradul
de interes al publicului pentru un astfel de
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membru al Consiliului Director al U.N.J.R.

��	
��������&�������
(�
Tribunalul Cluj,

membru  U.N.J.R.

The delay in adopting a new law on the remuneration of the magistrates aimed at precluding the
disparities and inequities caused by the current specific legislation has led to a series of legal
proceedings and actions for an enforcement order concerning the judgments delievered after the
Emergency Government Ordinance No. 75/2008 (concerning the setting of measures aimed at setting
certain financial issues in the judiciary, published in the Official Gazette No. 462 of 20 June 2008)
came into force. In the following we undertake an analysis of the factors that have generated the
present crisis in the said field and also suggest the main lines of a public policy on the remuneration
of the magistrates.



.+���������	�
������������������������������

1��
�6��
 ��
������t67�
=���������
C��������
��
>�����������
3������� ��
	
����������
���	
������
��������
 ��	��
 ��
 ��������
 	
 ����������
��������	��
��
�	���	��
��
�����	���
��
�������
������
 ����	�����
 .��������� ���
=	�
����
 �� �
������
 !����6��
 .��������� ��
 ������	����
 �	��
����	���
�������
	<����	�����
�	
��
����
��
2�R
���
 �������	��	
 ��
 �	�	
 ������
 ����
  �
����	�������	��
��������!���68, ������	�������
����'�� ������
� �����	�
 ��
 ������	
 	��������
�����������
 ��
	.��	��
	
�����������
 �	�	��	��
���	���
 ������
 �����
 �������
 ����
 	�����
!����6���

������
	���
+��5
��������
.��������
	
�������	�
=�����������
 F��	������
 �������
 ���������	
 ��
��<����
 ��
 ��	�
 	
 ������
 ��
 �	��
 �����	��
������
 ��	�	
 	������
 ��������
 ����	��	��
 ����
!����6��
 .��������� ���
 ����
 ����	�	��
�������
 ���
 ��
 �(	
 ���������	�
 ����(�
 ��	��
���������

!��0��1���� �	�	��	��� 9'� �	����(�3���� $�
��(�(���

�������
 �������
 ���������
������	�
 	��
 ��
�����
�6��
�
�����	���

��'��, ��
����������
��
�	��
	<����	���
 ����
 ���.�����	��
 ���	�
 ����
�����	�	��	
 ��
 ���	���	��
 	
 ������	������
���������
H�
	�
�����	
�6���
����
 �
discriminatoriu�
������6�
����
����
	<����	��
 �
�	��<����
	����	��
	������	
 �	��
 ��������	��
 ��
 ������
 ��
 2�R'
	�t����
 ����
 ������	
 ���
 "�5
 ���
 "4
 ���������

+��0
 	
 ��� ���������
 3�-�=��
 �(	
 ��	�����
 �	
�����
3�-�=�
��������	��
 �����6��
��
�	�	
��
 �"
 	������
 +��0
 ��
 ������
 ������
 ����
  �
����	�������	��
��������!���69L
��
	���	 �
�����
	
������
��� ��������
:�3�3�C�
������
.����������
����	����
 �������
 ����
1������
 ���
 5+
din 22
aprilie 2008.

=	�
����
 ��*�C���
 	
 ��������	�
 ��	����	
3�-�=�
��
	
	����	
��
��
����	���	����
 �
�!�	�
��.�������	��
�����
 �
	.���	��
������	�����
����
�� �
 .����������
 �
����������
��
��������	��
��
	�����	
 ��������70. Astfel, prin decizii ale
��� ���������
3�-�=��
�(	�
	����	�
	.���	��
��
�6��
 +���
 ���
 ������
 ���������
  �
 ������	��
 ��
������	
 �����������
 ���������
 #deciziile nr. 81/
2008, nr. 98/2008, nr. 100/2008, nr. 127/2008,
nr.137/2008), câte 450 RON personalului C.S.M.
cu titlu de recompe���
 ������
 T��	
 C��������
#decizia nr. 87/2008), câte 450 RON recompense
pentru ziua de 1 iunie (decizia nr. 78/2008)�
�6��
$2�
�1*
�����
��
3������
 #decizia nr. 141/
2008)�
�6��
�
����
��
"2�
�1*
������
�	 ��
#����
decizia nr. 58/2008)�
��
	.����
��
0��
�1*
������
�	 ����
��
�	��
	
��������	�
�
������	��
#decizia nr. 63/2008).

4. Drepturi salariale în cadrul M.J.L.C.

;�
	�����	�
	 	
�um tot U.N.J.R. a relevat
anul trecut71, ������	�����
���
�	����
=�����������
C��������
 ��
 >�����������
 3��	���� ��
 �(	�
 ����
	����	���
 ��
 �����	�	
 +��4(+��0�
 ��
 ��

67 Articolul a fost conceput la 15 februarie 2009.
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69 A se vedea decizia nr. 109 din 16 septembrie 2008
aplicabila din 1.04.2008 pentru membrii CSM
disponibila la http://www.csm1909.ro/csm/linkuri/
22_12_2008__19503_ro.pdf.
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nr. 419; mai 2006 – O.M.J.
nr. 1209; august 2006 – OMJ nr. 1853; octombrie 2006
– O.M.J. nr. 2360; decembrie 2006 - OMJ nr. 2800,
2801, 2832; martie 2007 - OMJ nr. 800; aprilie 2007 -
OMJ nr. 779, 933; mai 2007 – OMJ nr. 2100, 2101,
2102, 2104, 2143; iunie 2007 - OMJ nr. 1349, 1381,
1476, 1478, 1381, 1477, 1636, 1678, 1679, 1675; iulie
2007 – OMJ nr. 1817, 1857, 1872, 1897, 1778; august
2007 - OMJ nr. 2100, 2101, 2102, 2103, 2104, 2143;
septembrie 2007 – OMJ nr. 2259, 2260, 2278, 2307,
2390, 2391, 2393, 2389, 2325; octombrie 2007 – OMJ
nr. 2762, 2763, 2358, 2619, 2620, 2621, 2622, 2623,
2624, 2626, 2535, 2536, 2537, 2426, 2437, 2489;
noiembrie 2007 – OMJ nr. 2967, 2968, 2969, 2970,
2972, 2972, 2973, 2974, 2975, 2976, 2966; decembrie
2007 – OMJ nr. 3196, 3197, 3198, 3199, 3200, 3421,
3449, 3515, 3525; ianuarie 2008 – OMJ nr. 3556, 72,
77, 111, 112, 132; februarie 2008 – OMJ nr. 133, 317,
318, 453, 473, 474, 476, 591; martie 2008 – OMJ nr.
519; aprilie 2008 – OMJ nr. 791, 1125, 1127.
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75 Protocolul nr. 12 este în vigoare de la 1 aprilie 2005.
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An unprecedented and absolutely impredictible crack in the status of the magistrates, until that
moment fairly well coagulated and unitary, took place recently, but not as a consequence of another
power of the state (in fact, in spite of the clear regulations adopted by the Legislator), but of the
judiciary.

Obviously, we refer to the status of the prosecutors of the National Anticorruption Directorate and
those of the Directorate for Investigation of Organised Crimes and Terrorism Activities, that gained
suddenly the supreme rank in magistracy, on a basis of a simple interview and of the legal proceedings,
both being fairly easy to achieve.
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În cazul procurorilor D.I.I.C.O.T., textul expres
de lege la care ne referim este art. 75 alin. 11
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������������	�����������		���	��	�	������	��������	�
�����������	���������������	��������������	��
�����	����� ��������� 	���� ��� �������	����	� �
��������	�	����������������	���� �������!����
�	���
������
������������������	���������
�������	���������	�������	
��	���������	������
��������� 	�������������������	�		���	
	�	�������
���	
������������	�������"	��	��	�#�����$��������
��������	����%����	� ����
	���� ��� ����������
�����������!�	�����
	������������	��	������
��������������������� 	�����	���������������
��������������	�	����������	��������		��$��
�!����������������	��	�		����!����	����	���������
��	����	������#$�%����������������	�	�������
�������� ��� 	��	�	��� �� �����		� �����������	
���	��������	���

&���������������'�����#�������#����	���	
(��	�	�� ���	��� ��� ��	������ ���	� ����	�
���������	� ���	�)���		��� �� 
���� ��������
��
		����������	����	�������	�������	�����	��	���
��� ���!������ 	�
����	��	���� ��� ��	�	���	��
�����	���� �	� ����	���� �����	���� ��� ������
&��� ����	�������������'�����#�������#����	�
�	�(��	�	������������������	���������������	
���	� ����	���� ��� ������������ �� ����	�		���� �	
��������		�������	������������������	������	��
�� ����� ��������	� ��������	�� ��� ����	�		��� �	
���
�������	���������	���������		�������������
������� *������	� �����	��	� ��� ���!�����
	�
����	��	���� ��� ��	�	���	��� �����	���� �	
����	����������	����	���	�����������������++#%,
�� ����	�		���� �	� !	����	���� ��	��	����� *���
-�������.� �������	�� ��!�	�� ����	��� �������
��������������	����	�����	�i�����	������������
��!	���� �����	���� ��� ��	���		� ���	� ���	�� ��
����	����������	����������	������������	�����
��� ��	��� �	�	� �� ���� ������� ��� 	���������� ��
��������96, iar, pe de al��������������������
���!���	�������������������	���
����/��	�	����
������	�������	���������������	�����������	���	�
��	� ����� ������ ��� ������� ���	�	�� 	�	�	���

����	���� �	�� �������	��� ���������	�	� �
��������	��������	����	��

5. Caracterul unitar �
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����������� ��
����
���� ���� ����������!� "�
���������
�����������

�����

&���� ��� ����	�	�� ���	���������	� ����	�	� ��
������	������	�	���	����������	����	�	���!����
�����������	�������	��	�����������	����	����
�	�	�� 	�����	���
����� ���		��*�
������	�����	�	�
#���		�#���	��	����������011��	��20���	��!�	�
233197�� �)�� ���	�� ������	�� ��� ������	)
��	����	����	��)�������������	����	�		������
42���	���5��	��6���������73782339���	�	��������
��������	���� �	� ��������	����� ��� ������ ����
����	�	������� ����������� ��� 
����	�� ��
��������� ��� '�����#�������#����	���	�(��	�	�
���������	�	����
����	�	������������������	�		���	
��	������������	��	������� 
		����	���	�	����		
����������������
������	�	!	�	������������		
����	� �����	����	���� ��������	� �	� ����������
���	!	�	��		���������		����	����	������������	�

,����� ����	��� ����� ��������� ����	��/
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��
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#�����#���	��	�����������	���������	���	�
��� ��������	���� �	� ��������	���� ��!���	�����
������/

)�:	�	������&�!�	����
���	��	�	����	������575
�	� ���� 572� �	�� #���	��ia României, ca �
���	������� ���������� �� ����	��		
����������	�� ������ ������ ��� �� ���������� ��
��	�	���� ���	�	���� 	��������� ��������� ���
���	���		��	���������������	�������������������
�	�������	��� �	� �	!����	��� ������	�����Procurorii
au, c�� �	� ��������		�� ���� ����	��	����� ��
���	����	������������������������577��	�����579
�	��6�����
������������*�
�������	�	�����577
��	����2���	�������	��#���	��	���#���	�	���;����	��
���:��	�����		�������������	�����������		�����
�	��<���������	��	������������������	��4���������	�
����	��	���		��	���	����	�������
��������
���������
�������������.

96 Caracterul subsidiar al 	��������		� �������	��� ���
	���������	���������	������	��		��!�����	���������
����������������	������������������������		������	��
��� ��� �������� ����������	� ��
������� 	��������� ��

���������	����	���	�����������������������	���������
�������	�	�	����		�

97� &�!�	���� ���:��	�����%
	�	��� ���=����	�	�� ������ +�
����4��	��39�35�233>�



�#�����������	
������������
���
��������������

)� &�������		� ���� ���	�	� ��� 
����	��� ��� �	
��������		����������������#���	�	���	�;����	�����
:��	�����		� �	� ������	� ������ ��� ����	��		
����������	� ������	����� ������ ��� 	������� ��
����������������	������������		��	��	��	������
��������	�����	���������	����

)�;��������	�	������	��	����������������	���
���� 	���	�� ��� ���� ��� ��������	���� ��� ����� ��
��	����� 	������	!	�	��	��� ��!	�	�� ��� ���	��	
�����	��������524���	����7���	��������	�������572
��	����2������
�����������
����	�����������������
�	������������������������	������	!	��������	��
���� 
����	�� ��!�	��� ���� ��	����� ��� ������	�

����		�����	���	����	��������������superior.

)� 6����� ���� 737� �	�� 20� 	��	�� 2339� ��	�	��
������ ��������	���� �	� ��������	���� ����	��
������ 	���	��� ���� �	�	����� ��	�	��� 	������)
	!	�	��	��� �	� 	����	��		��� ���	��!	��� 
����		���� ��
��������� �	� ��� ���������� ���	����� ������	�)
�������	�
�����������
��	����������������	���
�	� ��������	����� ���	���� ��������	���� �	
��������	����� �������� ��������	���� ��� 
����	�� ��
����������	������������	�������
����	��������������
������	��� �	� ������	�	��� ��������	���� �	� �����)
���	��������������������	�	�������������

$�� %������������ ��
����� "�� ���
��� ��
��������� ��
���
��!� ������ &�� ����� ��
'������
���

�	���	�	������ ��	� ���� ����	��� ����	� ��
��	�	����������	�����	��	����������������	���
�	� ��������	����� ��������� ��	�� ���	���������
'����	� #���	�� ����� �� ����� �� ������	�� ��
���	����	�
����	���������	�	������������	������

����		����������	��

*���59��	��#������	��$�������������������)
��	���%����	98�����������������	�����������	���
�	��	!����	������������������#������	����!�	�
���
	����	������
�����	�	��������!	���!��������
����	����������������������������	�!������	�	�����	�		

���		���������	���������	�		����	�	������	���������
���	���������������� ������	���	������	������
��������������������	��������	���	��

În temeiul art. 1 din� &��������� ���� 52� ��
#������	��� ��� �	������ ��� ��� 5� ���	�	�� 2334�
�����	����� ��	����	� ����� �������� ��� �����
���	�����������	�������������������	������

�����	�	����	���	�	�����������	����������	�����
���������������������	�!������	�	�����	�		����		��
���� ��	��� ���� ��	�		�� ��	�	��� ���	������ ���
���	���������������� ������	���	������	������
��������������������	��������	���	���	��	���	
��� ����� 
���� �!	����� ���	� �	���	�	���	� �	�
���������	�����	��	���!�	�������������������
	
�����	������������	����	���������������	���

%�-������������	
	�������� 	�	!����	.����������
���	����	�����������������������������	����)
����	���� �� ���	� ��	� �������	��� ������ ����	�	
��������	��������������������������������	�����
�	�� ���	!	��� omisso medio�� ��	�� ��������
���������	��������������������		��	���	����	������)
���	����������	99��*�������	���	��������	���
��������	��	����	�		����%��������	�?��������	
���� 57>82333100� ��	�	��� ������	���� �	� �����	�)
������������
������������	���	�	����101.

În co�
���	����������2���	���5��	��%�?�����
57>82333�� ��	�� �	���	�	����� ��� ��������� ��	��
�����!	��������������� ����	��	���������
��	����
���!��������������������	���	��������	��	������
�����������������
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I. Starea de fapt generatoare a conflictului
juridic
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De la intrarea în vigoare a noului sistem de
salarizare, se aplic�
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The purpose of the Legislator, according to the principle of nondiscrimination, was that of taking
into account the seniority as the single criterion in order to assess the remuneration due to magistrates,
both definitive and junior.

The junior judges have gained a different treatment compared to the junior prosecutors concerning
the assessment of the remuneration, by taking into account, along with the seniority criterion, constant
for its assessment, a complementary and discriminatory criterion, nonexistent in the present legislation.

Besides the different law implementation by the authorities of expenditure (the Ministry of Justice
and Civil Liberties and the General Prosecutor’s Office, respectively), it must be noticed also the
contradictory caselaw of the Courts that solved the disputes forwarded by the junior judges against
the assessment of the remunation.
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Prin ordine ale Procurorului General s-a
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The training of a body of magistrates responding to the actual and optimum profil of the magistrate
is a desideratum and its achievement is necessary in order to fulfill the actual needs of the system.

The valuation of the professional knowledges and of the competence can only be done through
the competition which is a transparent and undiscriminating method. The lack itself of the valuation of
knowledges, together with the lack of a professional initial training, create and sustain in a major part
the unfavourable perception of the litigants about the professional competence of the magistrates
and about the quality ot the act of justice.

The admission at the I.N.M. gathers the conditions of the limpid procedure and of its impartiality,
also that of the existence of some admission criteria precisely regulated. The system of the selection
of the magistrates has to put the accent on the capacity of interpreting and applying the law and on
the existence of a logic, structured thinking and the initial training is imperatively necessary, irrespective
of the chosen admission method in magistracy and of the existence or no-existence of the former
professional experience.
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134 http://www.inm-lex.ro/fisiere/pag_21/det_645/2384.doc
Raport de activitate al I.N.M., p. 10.



������	�
������������������������������


��

�����������
 ��
 �!�������
 .��������
 ��
 	���
�	�	���	��	
��
	
	����	
������
 �
��
	���	����
���� �������
.��������
��
��	
���	��
��
	����
���
��
��<��	���
��
<6������
������
	
	���	
��
��	��
�	��
.�������
�������
���
�����
��
������
.�������
B������	��	
	������
�	�	������
��
�	��
��	�
����
������	��	
����
����	���
��
�����
������
 �
��	�
���������
��
������	�
����
�������
�	��
��
��
������	�
�����������
��
���������
������	
�����6��
��
 ���������	��	
 �
 ��������	��	
����������
��
�����
�����.����
��
����	�����
�xpuse.

Integritatea
�����
�	
��������
	<����	�
��
	���
����<���	��
��	���
��
���
��� �����
��
�����
������
��������
���
��
�	��
��
���<��� ��
��
������
��������
 ����������
 #���
 ��<	���	����	���
 ���
 ��
���	���	��%
  �
 ��
 ����
	������	��	
 ����
 	
��������
��
�	��
�
	�����	��
�	
�����
��	
�������
�	
 ����	
 ��
 ����������
 �	
 �������	��	
����<��	����������
 B�������
	<����	�
 �������
 ��
������
 ���	.
 ��
 	( �
	������	
 ����<���	��	
  �
���������
������<���
 �
��
	���	 �
���
��
������
�	�	���	��	
 ��
 	
 	�����	
 ��
 �	���
 ��
 ���������
B������	��	
����������
	������
	���������
��
�	��
����
�����	��	
��
�����
 �	����	�
	
���������
���
��
������
��
�������
�	
����	���
�	��
��
������
	�����	
 ��������
 ��
 �	����
 ����
 ���������
���������
������
��
�������
��
���
��	���
<�����
��
 �������
 �	
 ���
 ��	��
 ��
 ��
 ����� ��
 ����	��	
	������
������
	
������
�	����	�����
��
	���
�
�	<���
��	���	�����
 �
������
	(�
����
��
����	��	
��
	
	��<�
��	
	�
����
�����
��
������	��
 �
�����	��
 	
 ��������
 ����<�������
 3	����	�����
�������
��
�
��
������
��������	
���������
��
������
����
	
��
��	�	�	��
������
����
�
	�����
��������
��
���	�
��
��
<6���	���
 �
��
��
������
��������
����������
������<����

Coordonata spiritului de �'��1�'��'*�� $�
��1	�*�	���	��
����
���6��
��<	��
��
����<���	��
 �
 ����
 �	��
 ��
 ��� �������	��	
 ����������
���.�������
  �
 �	�	���	��	
 ��
 �������	��
 �	�
�������
	
	������	�
������<���	
����������
��
�	��
����� ���
��
������
��
����	��
	<����	�
	��
�����
��
 	
 ������<�
 ������	��	
 ��
 ����<���	��	�
�������������	
 �
�����	��	
�	�

Coordonata �%����'*�����
������
�	
������	��	
	�����
	���������
�	��
�����
����������
	<����	�
��
� �
	����
�	
�����������
��
���
����
�	�������'
���������	
�	
�����
���������	��
������������	
����
����
����������
��<	���	��
���������
	
	�����������
/�����
	���������
��
���
������	
�������
��
�	����
��������
��
����	��
	�6�
�������	��	
���� ��������
���������	��
 �6�
  �
 	
 <6������
 ������������
  �
��	���	���
��<���
 �
��������	���

3�	
��(	
���	
	��
��
�	��
��
��������� ��
��������
magistratului este �>���
�&������(��
	��
�����
�������	��
���
��
������	��
��	�
��
�	����
����
 ���������
 ��
 �����
 ������	�
 �	�����	�
 ��
���������	
 �
���������	��	
	������	
#����������
<6�����
 ������������
  �
 ��������
 ����<���	��
��<�����
 ��	���
 ��� �������	��
 ����	��
  �
	�<	.	����
�������������
������
����
�������
 �
 �����	��
 ���������	��
 ���������
 ������	��
��	��
  �
 ��<����
 ��� ����������	���
 ����<����
  �
�������
 ���������	�%
 ������	���	��	
 ����������
	<����	�
 ����
 ��
 ���������
 ���6� ���	��
 ��
���	��	
 	������	�
 	�����
 ���6�
 �������	����
�������
 ��
 ���������	�
 ��
 �	����
 ����������
 ��
������	��
����'
<6�����	
�������
 �
������������
 �
������	��	
��<���
 �
��	���

��
	�����
 ��
 ������
 	�
 ����������
	<����	�
 	�
��������
���<�������
����������
 �
	��
����������
	<����	���
 	�6��
 �	����	
 ��
 	
 	��<��	
���������	
 .������	�������
 ��
 �	���	��	
 	������
 ��
.��������
 ��
 	
 	������	
 �����	����
 	�6�
 ��
�������	��	
����������
 �
�������������
���������
.�����	�
�6�
 �
��
����������	��	
�	������
��<���	���
��
�	��
����
�!�	�
��
��
	������

)
�	
� �	
���
� 	
� 
������
� �� ���2
�

�(
���� ��� ����	������� 2� ���	�(���
� �

�
"��
�+�	
�����
��
������&
��&�������
���2
��
�� ����� �
�&���
� ���
� &�� ���
&���	�
��� �������	���

1�	��
��	�����
��������
	<����	�����
	���	�
�	��
��
����������
�������������
����������
��
����
������
 ������	��	
 �	��
 ����
 �������
 ����
	�
�����	��
��
�	��
�������
��
��
�������
��
�	����	�
������
 	
 ��
 ���������	��
 	�����������
 ��������(
����	��
	������
�������

-������
 ��
 ��������
 	
	<����	�����
 �������
��
����
	�����
��
�	�	���	��	
��
	
���������	
 �
	����	
 ������
 ��
 �����
  �
 ��
 ��������	
 ����
<6�����
��<����
��������	���
H�
	����
�������
�����
:���������
 *	����	�
 	�
 =	<����	�����
 �������
��	���	�
  �
 ��������
 &������
 	���
 ��
 ������
 ��
����������
 :�*�=�
 ����
 	���	
 ��
 	
 ����������	
�������<�	
 ��
 ��	���	��
 	
 �����������
 ����
���	��	
����
�	��
��
�	��
��
��������
������
����	��
����������
 �
���
��
�������
�	�
��	���
�	��
��
�	��
�	��
��
 ���
	�����	��
���������
:���������
*	����	�
 	�
=	<����	�����
  �(	
 ���	�
 �	
���������
������
�������	
��������	��
�	
��	����
��
	�������
�������������	
��	������
���
�����
 �
���	��	
����
����
�������
��
�	����	���
��<��
����
������
>-/&�

H�
 	���
 +��2�
 �������
 ��
 	������
 ��
	<����	����
��<	���	�
��
�����
:�*�=�
	
�������



������������	�
������������������������������

�����
�	��
������	�
���������	��	
 �
	��������	
�������
 	������������
 ��
 ����	��
 ��������
	<����	�����'
 ����
 <����
 �����	����
 ����
 ������
�����6��
��
������	��	
����
�����
��
�������
��
��������	��
����
 �
�����	��
#
�	��
�������	
����	��	
 ��
 �������
 ��
 ����	
 	�����
 ��
�	�	���	��	
��
���	��
	�����
���6�
����
�����
��
�������	
	�����	��	
��
	
 ��������	
 ��<�	
 �
 	
������	
 �	����
 ��	�����%�
 ����
 ��
 �������	��
 	
<6������
�������
 �
	
�	����	�������
��<���
��������
������
 ������	��	
����	����
  �
 	������������
 ��
�������
 �	
 ������	���	���
 �����
  �
 ��������<��
���������	���

3���	
 ��
 ������	�
 ���
 �������
 .�����	�
 ���
������
	��
	
���
�	
����	��	
����
�������
�	��
��
����
�	
����	��	
����
����
�6�
	�
	��
��
�������
=��<6��
��
	����
��������
 �(	
�����	�
���	
������
�����6��
��
��������	��	
����
�����
���
�	����
�����������
��
	������
�	
:�*�=�
��
	���
 +��4
  �
 +��,�
 /����
 �����
 	
 ������
 �	
����������	��	
����
��	�����
�������
	
���������
��������	��
�	
��������	
���������	��135.

Numai analizând aptitudinile cerute pentru
profilul viitorul magistrat se stabilesc cele mai
indicate probe pentru identificarea acestora.
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The secondments of the judges and of the prosecutors to other public authorities than the Courts,
or to the public institutions, in any public service, public offices as well, impair the independence of
the judiciary, the independence of transferred magistrates but also the independence of the magistrates
from those Courts or prosecutor’s office, respectively.
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The law concerning the status of the magistrates does not rule out the option of a Romanian judge
to carry out the same position of judge in another Member State of the European Union as long as
they are not carried out concomitantly.
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 a Consiliilor Magistraturii143

Each of the topics I have addressed would form a talk in itself and benefit from a much more
detailed analysis. Time does not permit. However, in my view, when an analysis of the tasks which
must be performed to maintain the independence of the judicial branch of the state is carried out, I
think the inevitable conclusion is that a Council for the Judiciary is needed. It must fulfil a central role,
even though some of the tasks may be carried out by others. There is no real alternative. The judicial
branch of the state needs a central institution not only to discharge the tasks I have enumerated itself
(or to ensure that others discharge them independently), but also to manage the relationship with the
legislature and the executive and to take overall responsibility for the proper functioning of the judicial
branch of the state and in particular the timely and impartial delivery of justice at the lowest cost
consistent with the interests of justice. A judiciary that does not have the means of ensuring this will
find that others are quite happy to do it for them. Without proper and responsible arrangements for
governance this may well happen.

Not only will a Council fulfil the central role I have described, but it should also provide leadership
and central representation for the judiciary and balance the relationships with the Judges Associations
and the judicial hierarchy. Finally may I add a word about the composition of a Council for the Judiciary.
If a Council is to fulfil the role in the governance of the judiciary which I have outlined, its composition
is of central importance. There is great diversity across Europe. In England and Wales we do not
have direct elections to the Council. Each level of the judiciary has its own Association where elections
are held and the officers of those Associations (or their delegates) serve on our Council; our Lord
Chief Justice is our chairman. We have found that selecting the representation by means of using the
Associations means that the Associations work closely with the Council and understand and generally
support what it does. There is generally no tension between the Associations and the Council; nor
between the Council and the judicial hierarchy (the senior or presiding judges at courts or groups of
courts or in regions). That is because the Lord Chief Justice is both President of all the Courts of
England and Wales and Chairman of the Council.

143 European Network of Councils for the Judiciary/
Reséau Européen des Conseils de la Justice; în
continuare, ENCJ (n.tr.).

144 https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2007)
OP10&Language=lanEnglish&Ver=original&Site=COE&
BackColorInternet=FEF2E0&BackColorIntranet=
FEF2E0&BackColorLogged=c3c3c3
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membru U.N.J.R.

In the context of freedom of market and politics and in the circumstances of free choice of travel,
movement of financial resources and exchange of information between different areas, the opportunities
to gain power and wealth, including the illegal ways, have increased.

Corruption hardens and alters the economic development, breaches the fundamental rights, stops
normal evolution and transfer financial resources from fields in need.

151 Vezi site-ul http://www.transparency.org.ro
152 Justyna Pawlak, The Herald Tribune, 13.05.2008

remarca: „corruption is a day-to-day concern in
Romania”.
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158 Vezi site-ul http://www.globalintegrity.org.
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Indeed, the text of the law clearly stated: “Judges
must defend the interests of the working class,
protect the new democracy and punish the
enemies of the people.”

Later, in 1948, all lawyers were excluded from
the bar, and only those who had been approved
by committees dominated by the communists
were reappointed afterwards, which reduced
their number to less than 20 percent of those
practicing before the purge.

The process continued with the elaboration
of the Constitution of 1948, followed by one in
1952 and another in 1964, with the modification
of the criminal legislation from 1948 and of all
the other main sources of law. All that legislation,
rapidly instituted from the first years of the
takeover, allowed the formation of terror as a
state policy.

Judges from the interwar period educated
abroad, especially in France and Italy, were
replaced by workers and activists who had
attended a school of law for six months. They
carried out nationalizations of property, arrests,
and imprisoned dissidents, especially with the
help of the court. There were decisions which
dictated capital punishment for those owning and
not handing over quantities of gold supposedly
intended to finance actions against the
communist state—but without proof—or which
confiscated the fortunes of those declared kulak.

In hundreds of cases the nationalization was
abusive. The Decree-law of nationalization No.
92/1950 stipulated the possibility of challenging
in court the act of nationalization, if the person

�3��������	����3��5���
���
�7������	����	�������	,��3�

)����8!�9����
3���(��&����"�����

Judge, Court of Appeal Mures
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Vice-President of the National Union of
Judges of Romania

The reform of the judicial system is very difficult taking into account the judges from the communist
period are mentained, whose vision of the rule of law is completely different from the Western one,
and also the fact that the European Union underestimated this problem before the accession of the
countries of Eastern Europe.

1. The period before 1990

Already troubled by a period of dictatorship
before the takeover of the communist
regime, judicial institutions and the rule

of law suffered a decisive blow after the
communist regime was established.

On a legislative level, this period occurred
simultaneously with significant changes
regarding legal principles and the role of justice
in society. The rule of the law was quickly
replaced by a policy of abuses and the
independence of justice by its subordination to
the political power.

The judicial system was changed in order to
deprive the individual of any feeling of protection
or potential support. New judges were appointed,
while the whole judicial system became a tool of
the regime.

The process of subordinating justice, which
was one of the most important objectives of the
new regime, started as soon as the communists
took power. The courts were subordinated, one
by one, first by the Law of 31 March 1945,
concerning the trial of war criminals, stating that
a judicial panel would consist of two professional
judges and seven representatives of the people,
and later by the Law of 24 November, on the
organization of the judiciary, which extended the
use of such judicial panels.

The work of revoking the independence of
the courts was completed by an important
filtering of the judicial corps, and by overturning
the principle of irremovability, so that judges’
careers were in the hands of the executive.
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whose building was
taken didn’t join the
cases enumerated
by the law. Howe-
ver, in case law
such contestations
were not admitted.

In the years
1980-1990, the law
faculties were
politicized, so that in
order to be admitted
it was compulsory to
be member of the
Organization of the

Communist Youth. A healthy origin168—having
parents who were workers or peasants—could
be an advantage, not for being admitted to a
faculty, but for being admitted to the magistracy.

In the homes where someone was punished,
the sins of the parents were passed on to their
children. Besides those cases, there was also a
social criterion, ostensibly to rectify the inequality
produced by former privileges, but in reality used
to reward adhesion to the new regime and to
close any future for those who were related to
the past by a family tradition. The crime of the
communist authorities was the fact that they
blamed social origin, just like fascism had blamed
ethnic origin.

With very few exceptions, judges and
prosecutors were members of the Romanian
Communist Party, while those who were not
members—a very small number—were not
allowed to be promoted. If a member of one’s
family settled abroad, their career was
endangered and they could even be excluded
from the magistracy.

In the magistracy, access was possible either
by receiving a position when graduating—
especially for the first in the class of graduates—
or on political criteria.

Without the existence of private ownership,
civil cases were very few, concerning family law
litigations and lawsuits involving succession
duties.

Concerning criminal cases, the procedural
rights of the people were not observed, lawyers’
activities were marginalized, and legal action on
the basis of confessions obtained by violence
was confirmed by the judges. The number of
acquittals could be counted on one’s fingers, and
this was not due to the prosecutors’
professionalism.

The only methods of association were
the communist party organizations, many
times common to judges and prosecutors.

In relation to the activity of trial courts, the
communist party took care to assure the
dependence of justice through the use of
pertinent legislation. Judges never enjoyed
irremovability, and the appointment of judges to
the Supreme Court was done, according to the
constitutional laws of the entire period, by the
Great National Assembly, for a definite period of
time. Thus, it was guaranteed that any judge of
the Supreme Court would be careful to obey the
regime, so as to make sure that his mandate
which was limited in duration would be
prolonged. Furthermore, in order to eliminate
possible deviations, the Great National Assembly
was the authority which checked the
constitutionality of laws—laws which were in fact
emitted by the assembly itself.

Until 1989, prosecutors took part—and
effectively participated, despite being men—in
the meetings of the medical commissions which
decided if a woman could have an abortion. The
conditions were extremely restrictive, and this
was the reason why many women died from
illegal abortions in deplorable conditions. There
were also cases of girls dying when their
appendicitis perforated, because the doctors
thought they had caused an abortion and refused
to operate upon them. Never could the doctors
be convicted in such a case, but they could be
convicted if they caused an abortion.

The public prosecutor’s offices had a military
hierarchy, strictly observing the principle of
hierarchical subordination.

Judges made convictions ceaselessly on the
grounds of Decree-law No. 306/1981 concerning

168 The intruders, whose access to education was blocked,
were divided in three groups.
The first category: sons of industrial or agricultural
workers, collectivist peasants or peasants having small
or medium-sized households, sons of military men,
engineers or technicians, clerks or pensioners,

craftsmen and cooperative farmers.
The second category: sons of small traders or
freelancers.
The third category: sons of kulaks, merchants or
manufacturers, together with sons of war criminals,
traitors, spies, saboteurs, fugitives abroad etc.
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measures to prevent and control deeds which
effected the good provisioning of the population,
which incriminated—as an offence punishable
by imprisonment, and often enforced—the
gathering of corn cobs after the passing of the
combine harvester and taking hold of them.

There was no corruption because nobody
could do anything with money and because
everyone was afraid.

The leading authorities of the party, consisting
of activists who studied four years at normal
school and the rest at evening class, had means
of control and simply humiliated the judges
whenever they could. The role of prosecuting
also belonged to the executive.

Established in the middle of 1948, the
Securitate secret police (and its special troops,
directly aided by the communist police corp -
Militia) represented the main instrument of
communist repression against the Romanian
people. The methods of imposing terror were
many, starting with violent repression. Arrests,
investigations, torture, the fixing of convictions
were the norm, and courts, especially military
courts, were practically the slaves of the
Securitate. The Securitate’s methods continued
with psychological terror—organizing an
extraordinary network of informers, developing
a diabolical system of diversion and
misinformation of the masses, threats,
blackmail—and ended with pressuring the whole
state apparatus, economic and administrative.

Consequently, in the period 1948-1989, the
Romanian state was essentially based on terror,
direct or indirect, punitive and/or preventive, while
the purpose of the judiciary was to hide and
justify the crimes committed by the totalitarian
state.

2. The period 1990-2006
In the first years after 22 December 1989,

the date marking the fall of Nicolae Ceausescu’s
dictatorship and the end of the communist
regime, no debates took place in Romanian
society regarding the place of justice or its role
in society. Old mentalities inherited from the
communist regime persisted for a significant
period of time following the revolution.

Crowd collectivism functioned on its own,
a collectivism which dictated the false egalitarian
submission of the members of Romanian society
to the commands of the central state leadership.
Those who had a different opinion from that of

the society were, like in the years of communism,
marginalized.

Moreover, the first years after the events of
22 December 1989 were characterized by a lack
of responsibility on the part of the individual,
toward himself and toward society.

The years 1990-1991 were marked by
conflicts involving miners who committed acts
of violence against certain “declassed elements”
of society. Those people were considered as
such both by the miners, the rough and
unconscious force of a recent and troubled past
in the Romanian history, and by those who ruled
Romania, most of them former privileged
communist officials of second rank in the
communist system. Moreover, the opinion of the
collectivity—of the majority—was clearly
favorable to the elimination of these “declassed
elements” and openly approved the way in which
the political power at that time resorted to
violence during the events.

Actually, those “declassed elements” (the
majority being students and intellectuals) didn’t
want anything but to cleanse Romanian society
by eliminating from the leading structures of
Romanian politics and the Romanian state’s
central institutions the people who had held
decision-making power, even of second rank, in
the communist apparatus, as well as those who
collaborated with the Securitate.

It is not a coincidence that the events involving
the miners got a favorable response from the
majority of Romanians. Indeed, this may well
have been because the communist structures
of second rank functioned flawlessly and
preserved their power, both during the events of
22 December and immediately after these
events, and because the majority of Romanians
were totally dependent on the state, on the
monthly payments they received for their work.

The excessive centralization, the dominance
of all levels of administrative decision, including
the judiciary, by those who held power in the first
years after December 1989 blocked for many
years a true democratization of the post-
communist Romanian state.

However, a Western democracy, as those
who were in power after 1989 claimed to want,
assumed the personal efforts of those who
worked in the field of justice toward establishing
a real system of justice anchored in the rule of
law. At the same time, it also assumed the
determination of those who held the centralized
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power to restrain themselves and refrain from
interfering in the judiciary’s activities.

In reality, both those who worked in the field
of justice (judges, prosecutors, auxiliary
personnel) and those who were in power (mostly
former privileged communist officials of second
rank in the communist regime) were prisoners
of a totalitarian outlook expressed in the
organization and the functioning of the state.

The administrative centralization of decisions
concerning Romanian justice (for instance, those
of appointments for a position, appointments of
the president of the court, budgetary decisions
regarding the distribution of money needed for
the functioning of the courts), left in the hands
of the central administrative power (the Ministry
of Justice), obscured the way of the Romanian
system of justice towards its own independence.

Due to slow actions, immobility, and the
perpetuation of the status quo from the period
before 1989, the justice system in Romania did
not change for two and a half years.

The Law No. 58/26 of December 1968, on to
the judicial organization, and the Law No. 60/26
of December 1968, concerning to the
organization and functioning of the magistracy
of the Socialist Republic of Romania,
represented the basis on which the Romanian
system of justice continued to function.

Article 42 of that Government Decree
stipulated that the president of the courts of
justice, the judges of these courts, as well as
the judges from the trial courts “are elected and
dismissed by the district people’s councils or, if
it was the case, by the People’s Council of
Bucharest at the proposal of the Ministry of
Justice.”

Moreover, Article 47 stipulated that “the
distribution of judges elected for trial courts, at
the courts in the districts or in Bucharest […]
was performed by the Minister of Justice,” while
Article 48 stipulated that leadership positions
other than those stipulated by Article 42, such
as court vice-presidents, presidents of sections,
judges’ inspectors at district courts of justice, as
well as presidents and vice-presidents of trial
courts, were appointed by the Ministry of Justice.

Obviously, objective criteria for promotion to
superior courts or leading positions were not
legally stipulated, so obedience to the executive
power appeared to be the only criterion needed
to be promoted to these positions.

In turn, the lack of independence in the
administrative management of courts led to the

mixing of interests of those who held leading
positions in the system of justice (presidents and
vice-presidents of courts) with those who held
the central and local political power after
December 1989.

Taking into account the fact that proposals to
promote judges to superior courts were generally
decided by the Minister of Justice at the proposal
of the president of the court, there developed
real cartels in justice created to support the
interests of the presidents of the courts and of
those who were politically in control of Romania
in the first years after the revolution.

That is why there was only a slight interest,
almost non-existent, in the functional notion of
the independence of justice as the basis of a
rule of law among those who composed the
so-called judicial power.

On the other hand, the Public Ministry enjoyed
the advantages conferred by the communist
regime in the years of dictatorship—the
prosecutors, together with the people from the
former Securitate, being the main instruments
by which the communists preserved their power.

In other words, if justice was just the slave of
the interests of the central and local political
power working hand in hand with the interests
of the presidents of courts to perpetuate the
administrative power, the magistracy
represented, both in the communist regime and
in the first two years after the events of December
1989, the political power itself. This is because
the magistracy was invested in the first place
with “the defense of the people’s revolutionary
conquering, of the social and state order” in
“implementing the policy of the party and of the
state.”

As a matter of fact, the main instrument by
which the prosecutors perpetuated their power
in the Romanian post-communist society was
by the possibility to place those people in
preventive custody who they considered
dangerous. However, the events involving the
miners were greatly aided by the magistracy.
Together with the forces repressing the people
who demanded Romania’s democratization
during and immediately after these events,
prosecutors arrested and started inquiries
against those who protested quietly against the
political power—a power which instituted itself
immediately after 22 December 1989.

From this point of view, if judges were unable
to fight for independence for the reasons
mentioned above, the prosecutors did not want
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to declare their possible independence because
they were fully enjoying the advantages of the
real power they held: the possibility to refer a
case to court or to not refer a case to court,
without any external control (especially without
a judicial control). This was undoubtedly a terrible
weapon of protection, used in concert with the
ordering of preventive custody during criminal
inquiries, and without judicial control.

According to the new Law of judicial
organization adopted in August 1992, the courts
of appeal were created as the second degree of
jurisdiction. Thus, the authorities who held the
power in the judicial system changed: because,
administratively, the system of justice was
centralized, the decision being only in the hands
of the Minister of Justice, the president of the
courts directed their obedience towards the
central political power which was ruling.

In order to strengthen their power, the
presidents of the courts brought into the system
people with experience in different legal
professions who had previously served the
communist apparatus, and isolated the
troublesome ones, the latter choosing a free
profession, that of a lawyer, which gave them
material satisfactions.

A novelty was represented by the integration
of the prosecutors in the judicial authority.

A significant indication that the new law was
not a definitive break with the past is the fact
that the enactment of the Law No. 92/1992 was
not preceded by an extensive debate among the
magistrates, nor did the active elements of civil
society (which were making their own way)
express their opinions about the natural place
of justice in society or in supporting the rule of
law.

The new law stipulated two degrees of
jurisdiction through the creation of the courts of
appeal on a regional level, so that practically,
almost unconsciously, a new reorganization of
the authorities who had the power inside the
judiciary was accomplished.

The creation of intermediate courts between
the district ones (administrative-territorial
structures with structures of local administrative
power) and the Supreme Court in Romania
(formally known as the Supreme Court of
Justice) changed the ratio of forces between the
executive local power at the local administrative
level (the prefect’s office, the district council and
the local council of municipal towns), and the
presidents of the courts.

The courts of appeal (15 in number) were
provided with an extensive territorial
competence, including two to four districts, so
that neither the leading structures of the courts
of appeal, nor the courts of justice, nor the trial
courts, depended strictly on the interests of the
local political power, but in the first place on the
central executive power.

Through the appearance of the courts of
appeal, and through the centralization of
promotions and leadership appointments in the
courts, with the purported aid of the Superior
Council of Magistracy, those who led the courts
directed their obedience towards the
parliamentary politicians or the politicians who
held leading positions in the central
administrative apparatus (leaders of ministries,
state secretaries etc.).

The excessive centralization of the judiciary’s
administrative apparatus in the hands of the
executive power, including the budget of the
courts, made political programs, such as the
“fight against corruption” and the “independence
of justice” high-minded language without
practical consequences, since the political
power, no matter its nature (left-oriented,
right-oriented, coalitions of parties, etc.)
combined its own interest with the interests of
the presidents of courts.

As a matter of fact, each major political
change (when a new political majority was
elected, and a new government was appointed
based on this new majority) caused the
replacement of court presidents by the Minister
of Justice, according to the legal mechanism
presented above, and the maintenance of only
those who proved that they were able to be
obedient to the new politicians as well.

This is the reason why the presidents of the
courts of appeal permanently sought to
strengthen their position in the hierarchical
system they were leading administratively. They
owned and used very efficiently (excepting the
situations when the political power interfered
through its main spokesman, the Minister of
Justice) several key instruments:

a) They marginalized inconvenient judges by
forbidding them, for various reasons, to be
promoted to functions at superior courts or in
leading positions. The ones who were preferred
to be promoted were the judges able to carry
out blindly the commands and requests of the
presidents of the courts of appeal, and through
them, of the politicians. In fact, the politicians
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decided to choose a free profession, that of a
lawyer.

b) New people were brought into the system
from other judicial professions (primarily legal
counsels from the former state arbitrations), both
to replace those who had left, as well as to fill
vacancies in the system. (Through the creation
of the courts of appeal, older judges occupied
the positions in the courts of appeal, while the
tribunals and especially the first instance courts
were left with many vacancies, which had serious
consequences for the effectiveness of solving
cases.) This was a disputable basis of selection,
because these people served the communist
regime faithfully, their outlook being built on the
administrative centralized structures of the
communist system. On the other hand, these
people built a faithful arm which was always
ready to defend its benefactor, the president of
the court who brought them into the system.

Another novelty in this period was the fact
that the old magistracy was integrated
constitutionally into the judicial authority, a
constitutional entity which covered a wider range
of institutions having attributions in the field of
justice, such as the judicial courts, the Public
Ministry and the Supreme Council of Magistracy.

It can be said that the methods used by the
presidents of the courts to preserve power were
also used successfully by the leaders of
prosecutors’ offices belonging to the Public
Ministry. This was especially the case for
prosecutors’ offices belonging to the courts of
appeal and the tribunals, as well as the military
prosecutors’ offices—where the interests of the
politicians interfered with the interests specific
to the leaders of the prosecutors’ offices who
wanted to maintain power inside the system.

The period between 2001 and the beginning
of 2004 was the darkest period for the Romanian
legal system from the standpoint of the
independence of post-communist justice.
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is accused by the
National Council for the Study of the Archives of
the Securitate of carrying out the activities of the
secret police, froze any progress on the way
towards building up a real independence in the
legal system or, for that matter, a self-perception
of independence among judges.

&!�
 ����	<�
 ��
 �!�
 .�����	�?
 E��S
	�?
����	���
������
��
�������
�����<
�!�
	��	��
��
=�������
�����	
-������'
���
�!�
������	�
��
 ���	<���	���
 �����
 ����������
 	��
 �!���
����	�����
S��!
����������
��?	�
��
�!�
�������	�
�	��?
 ��
��S���
 ��
 �!�
�����ion of a draft bill
aimed at greater executive control over the
judiciary, to the adoption of laws such as the
Code of Civil Procedure and other laws
concerning the fight against the corruption which
confused not only the functioning of the courts,
but also the act of judging itself.

The negative culmination came at the end of
2003 through the beginning of 2004, during
which time laws on the organization of the
judiciary were adopted in secret. The provisions
of these laws were clearly in favor of court
presidents, on condition that these presidents
continued to be appointed and dismissed by the
Minister of Justice, and thereby stayed under the
direct supervision of the ministry. Moreover,
according to these new laws, the Minister of
Justice would take over supervision of the entire
budget of the judicial system, and thus of the
budgets of the courts.

Happily, this dark chapter of the
post-communist Romanian judiciary was able to
be closed thanks to the joint efforts of some
magistrates and the civil society organization
Alliance for a European Justice in Romania
(AJER).
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=���ca Macovei, who was much more
open to dialog, three new Laws of judicial
organization were passed: Law 303/2004
concerning the statute of magistrates, Law 304/
2004 concerning the organization of the judiciary,
and Law 317/2004 concerning the Superior
Council of Magistracy.

The appointment of Monica Macovei as
Minister of Justice in December 2004, a person
who apparently didn’t have political support,
meant a great hope for the reform of the judicial
system. Minister Macovei functioned in this public
office until the spring of 2007.

As a matter of fact, during the mandate of
this minister, the judiciary was perceived as an
independent one on the European level, and the
fight against corruption was recognized as one
which had finally begun in earnest, considering



������	�
������������������������������


���

the persons who were investigated and brought
to justice by the part of the Public Ministry
specialized in corruption offences. Moreover, the
so-called “justice” chapter in Romania’s
negotiations with the European Union was
improved significantly thanks to the efforts of
Minister of Justice Monica Macovei, working
together with civil society groups and a significant
number of judges and prosecutors involved in
the reform process.

At any rate, the dominant idea during the
period between spring 2005 and spring 2007 was
to crystallize a real independence, taking
advantage of the successes of the new judicial
organization Laws, as well as the new Minister
of Justice who avoided any personal intervention,
either official or underground, into the legal affairs
of judges, prosecutors, or the Public Ministry.

The independence of justice, thanks to these
efforts, is now one which is openly affirmed by
courts and judges. This independence cannot
be restricted, at least for the time being,
particularly because of safeguards gained during
this period. (The activity of the Superior Council
of Magistracy in defense of the independence
of justice reflects this tendency, as does the
activity and actions of the professional
associations of magistrates in civil society.)

For maintaining the system’s independence
and internally monitoring against its dysfunctions,
the professional associations of magistrates
have a particular and remarkable role. In
Romania, there is not outlined a true judicial
branch and therefore there is no class
consciousness. Judges and prosecutors in
Romania have not yet developed a vocational
conscience and they are not yet aware of the
necessity of taking part in actions designed to
promote public interests in common with the
interests of the guild. The main purposes are
the defense of the judiciary’s independence, an
efficient enforcement of the law, and the
assurance of high professional standards in the
field.

Until 2004, it was forbidden for Romanian
judges to take part in nongovernmental
organizations, except in the form of professional
organizations. As a consequence, their ideas
were isolated from the public discourse, and that
fact generated an inhibition towards being
publicly involved. In fact, we can even talk about
the existence of a confusion regarding the aim
of professional associations, which usually

address problems involving trade union matters,
such as increasing wages, improving working
conditions, or lessening the workload of
magistrates.

One very inhibiting factor was the public
reactions of the Ministers of Justice, as well as
the reactions of chiefs of courts and prosecutor’s
offices (who were appointed at that time by the
Minister of Justice), towards these professional
organizations. Building a professional asso-
ciation which was ruled by another leader was
considered a perturbation and a disruption to
their own influence upon the system. Many times,
the magistrates who were members of such
professional associations were (or are, even
now) considered as rebels, revolutionaries, etc.
But it is beyond any reasonable doubt that
without these sorts of “rebels” a lot of strange
things in the Romanian judiciary would have
never been pointed out.

In Romania there are several associations of
magistrates, many of which have not
distinguished themselves by any kind of activity,
and others which have limited their activities to
those of “trade union” demands.

The Association of Romanian Magistrates
(AMR), founded in 1993, is the oldest association
of magistrates in Romania. AMR declared itself
at the very beginning as a successor to the
former Association of Magistrates and Lawyers
(AMA), which had functioned during the inter-war
period. AMR is composed of judges (638) and
prosecutors (414) as well.

AMR does not have a clear public message
that could be easily identified by any dialogue
partner or by the citizens. AMR has no strategy
in developing public politics in the field of justice
and has not declared a system of values in order
to sustain or legitimate its public actions. AMR
does not seem preoccupied with working out a
plan related to the predictable evolution of the
judicial system and the necessary changes of
the system, owing to the need to cooperate with
other European judicial systems.

Another regional association which
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�he number of professional projects it has
developed. As an example, AMI developed an
experimental program, “The court for minors
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from Iasi.” However, the association has no
public positions concerning various issues of
public interest related to the judiciary or the
judge’s role in society.
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discussing important issues such as the role of
the judges, the independence of justice, and
uniform practices in the field of justice. It was
the first sign which indicated the system’s need
to adjust the controls from the inside.

The Association o�
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statements, the association has only two official
members, though the association’s data indicate
that there are many more.

3. The period after 2007
After the accession of Romania into the

European Union, and after the Ministry of Justice
was taken over by a politician, an alarming
cessation of the judicial reform in Romania has
been noted—cessation grounded on the
interests of politicians to subordinate the Public
Ministry.

Given the progress towards judicial
independence made under the leadership of
Monica Macovei, the takeover of the Ministry of
Justice by a politician in the spring of 2007 could
have opened a new chapter of close cooperation
between the political power and the Romanian
judicial system (which, according to the
Constitutional Law, includes three major
component parts: courts and judges, the Public
Ministry, and the Superior Council of Magistracy),
in the direction of a productive and proper
collaboration for the entire Romanian society.

Unfortunately, the mandate of the new
minister, Tudor Chiuariu, began with a more than
questionable attempt to discharge a
Chief-Prosecutor at the specialized section of
the Public Ministry set up to fight corruption
offences, the D.N.A. - a body which carried out
investigations of corruption concerning
numerous politicians.

This scandalous affair, more extensive and
more dangerous for justice in the whole than the
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brought to light the unrestrained tendencies of
Romanian politicians to subordinate justice, and
at the same time, the ambiguous and hybrid state
of the Public Ministry (a ministry without a
portfolio, which is constitutionally subordinate to
the Minister of Justice, but which has, according
to judicial organization law, functional
independence). Certainly, it follows in the next
period for the Superior Council of Magistracy –
the Section for Prosecutors, to pronounce
whether this conflict with the chief of the D.N.A.
was indeed an infringement on the indepen-
dence of justice, and if it was, if it interfered in
judicial affairs. But the public position of the
Ministry of Justice throughout this period
(including TV emissions showing a verbal
altercation between the Minister of Justice and
the chief of the D.N.A.) proved that Romanian
politicians are not yet ready to accept a genuine
rule of law in which the independent organization
and functioning of the judiciary in all its
components should be beyond any political
actions or influence.

It is true that after these undesirable events,
the Minister of Justice tempered his approach
to the judiciary, but compared to his predecessor,
he did not initiate any coherent program of
continuing the reform of justice, though there
remain many things to be done.

The absence of perspective on reforms in
justice, as well as the undermining of the fight
against corruption by attempting to subordinate
prosecutors to the executive power, were clearly
pointed out by the Report of the World Bank
concerning its mission to verify the reform of
justice in Romania, published 25 July 2007. The
report recognized the absence of progress under
the new Minister of Justice in the direction of
justice reform, together with the alarming
inefficiency in the same direction of the Superior
Council of Magistracy.

In December 2007, Minister Chiuariu
resigned, and the duties of interim minister were
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justice and ensuring the access of citizens to
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justice, by improving the functioning of the judicial
system, reforming the institutional framework,
and accelerating the fight against corruption and
organized crime.

Regarding the professional associations, the
National Union of Romanian Judges (U.N.J.R.)
was founded in May 2007. The stated goals of
this organization of young judges are: the
representation and defense of the professional
interests of its associated members against other
legal entities; the promotion of the liberty and
dignity of the judicial profession; the
strengthening of the independence of justice;
increasing the effectiveness of justice; improving
the image of the justice system; the creation of
a unitary practice and the modernization of the
justice system; the defense of the independence
of the judiciary, both against the other powers of
Government, and against the interests of
individuals; and promoting respect in all
circumstances for the judicial values of the rule
of law, which recognize justice as a public service
answering to the principle of transparency, and
liable to the citizens.

U.N.J.R. is composed of the Association for
the Defense of Rights and Independence of
Judges from Oradea, the Association of Judges
from Alba, and the Association Forum of Judges
from Oltenia, as well as individual judges from
the districts of the appeals courts, totaling about
300 members in all.

On 26 October 2007, the National Union of
Romanian Judges became a member of the
Association of European Magistrates for
Democracy and Liberty (MEDEL), during the
meeting of the Council Board held in Lübeck,
Germany.

During the short period of time since its
inception, U.N.J.R. has shown itself as very
active in representing and defending the
professional interests of its associated members
against the Ministry of Justice, the Superior
Council of Magistracy, and the Romanian
President. The association has also organized
three international conferences in Bucharest and
Iasi on such subjects as the state of prosecutors
in Europe and Romania, the fight against racial
and ethnic discrimination, and relations between
the media and justice.

4. Conclusions
The Romanian judiciary has passed through

a long and circuitous evolution after the fall of
the communist regime in December 1989. It has
suffered multiple violations of its independence,

from powers outside the system, and most
grievously, from inside the structures of the
system.

Generally, there is a problem with systemic
transformations which do not occur radically, but
gradually, with the preservation of the old elite.
In such cases, the old elite is concerned primarily
with keeping control, and does not have the
interest nor the desire to reform the structures
of the society. Thus, the debates concerning the
new Constitution often neglects real changes that
would guarantee the adequate functioning of a
lawful state, in order to maintain the instruments
of power in the hands of the old guard.

That was exactly what happened in Romania,
where ex-communists took over the political
power and guided the transition towards a new
Constitutional, legal and economic system—a
system designed to serve their interests.

Undoubtedly, the functional independence of
the prosecutors remains to be discussed. But
also in this case, the Romanian society should
accept and should push the political class to
adopt a legal framework, including a
Constitutional one, through which the
independence of the prosecutors will be
recognized.

Further, another extremely difficult task
regarding the reform of the justice system
remains to be performed—the task of
establishing a viable system for evaluating the
performance of judges and prosecutors in
achieving their legal functions. This task belongs
to the system itself, meaning it is the
responsibility of the Superior Council of
Magistracy, the courts, and the judges
themselves.

It is also necessary to remove all unqualified
judges working in the judiciary and to create an
environment in which the objective evaluation
of courts and judges is a real one, with concrete
results based on the actual performance of
judges and prosecutors (i.e., their effectiveness
in solving cases). This is necessary in order to
strengthen the independence of justice, and also
to strengthen the trust of Romanian society in
the judicial system.

In any case, there now exists real hope that
there is no turning back to totalitarianism or to
those periods when justice answered the beck
and call of the political power.

It is not only necessary to import the Western
legislation, but also the idea of a working judicial
system which operates according to the
principles of the rule of law.
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Successfully prosecuting high profile cases
of political corruption is an exceptional
challenge for any law enforcement

agency.
The fundamental democratic principle

according to which everyone is equal under the
law does not always work when the suspects
are prominent politicians, who have virtually
unlimited access to all kinds of resources,
employ sophisticated schemes in order to
commit and disguise their illicit activities, have
the support of skilled lawyers, utilize lengthy
appeals, constitutional challenges or other
stalling tactics and have at their disposal a wide
range of means to influence the media coverage
of the investigation, in order to wear down public
opinion, which tends to demand results quicker
than the judicial system can deliver.

This kind of investigations usually gives rise
to wide public attention and brings along
significant institutional and psychological
pressures to prosecutors, who do not act in a
political or social vacuum, so it is important that
they should be in a position that allows them not
to worry about how it may influence their
professional career.

On the other hand, public confidence in the
fairness and openness of systems of
accountability will depend on the trust they have
in the individuals charged with investigating
particularly controversial issues, something that
can’t be achieved when the investigators are in
any way connected to the suspects.

In order to address these difficulties, the
independence of the prosecutors is an essential
prerequisite, although not sufficient by itself, for
obtaining significant results in the fight against
corruption.

Romania is probably an ideal case-study, as
a country which has acknowledged several years
ago having a serious problem with corruption
and has been under intense external and internal
pressure to tackle with it, so has by now a
significant experience in implementing policies
aiming at this problem, and identifying those that
do not work, or, unfortunately not as often as we
wished, those that do.

In Romania, the existing legal and institutional
framework adopted in the recent years ensured
the effective independence of the Public Ministry,
which was an important step towards a different
approach of the corruption phenomenon.

The Public Ministry is part of the judicial
authority, while prosecutors are magistrates,
appointed by the President of Romania, enjoy
stability and are independent, their career being
conducted solely by the Superior Council of
Magistracy. Within the Prosecutor’s Office
attached to the High Court of Cassation and
Justice there are two autonomous structures -
the Directorate for Investigation of Offences of
Organised Crime and Terrorism (DIICOT) and
the National Anti-Corruption Directorate (DNA),
which are coordinated by the General
Prosecutor.

Prosecutors are completely independent in
the solutions they ordain and may object with
the Superior Council of the Magistracy against
any interventions from the hierarchically superior
prosecutors.

As regards the relations with the other
authorities, the Public Ministry is independent
and exercises its attributions only according to
the law and for ensuring its observance.

The effective enforcement of these principles,
combined with the dedication and specialization
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of the prosecutors in the two before mentioned
structures, based on a proactive attitude and a
strategic approach of the corruption pheno-
menon, allowed the start of a significant number
of very high profile investigations, concerning
prominent politicians from all the major political
parties.

For example, among the politicians who have
been indicted in 2007 for corruption crimes are
a former prime minister, four members of
Parliament, a former presidential counsellor,
several ministerial counsellors and 3 mayors of
important cities.

Nevertheless, the picture is not all bright and
shiny considering that the independence of
prosecutors is not enough in a legal and
institutional framework that is often unsuitable
for coping with the specific complexity of these
crimes, the need to find a balance between the
defendant’s rights and prosecution, the impact
of public interest, and the institutional and
psychological pressures these entail.

The most frustrating effect of this imperfect
framework, both for the prosecution and for the
public, is the lack of convictions in the cases
concerning prominent politicians, even several
years after the indictment, even though none of
these persons have been acquitted and the
cases are still pending.

There are numerous reasons for this situation,
coming out mainly from a very rigid Criminal
Procedure Code, which dates since 1968 and is
in many ways obsolete given the new reality. The
Code’s provisions can be interpreted in such
ways that defendants can find virtually unlimited
number of tactics to delay the trials indefinitely.
Also, it allows the courts to establish the absolute
nullity for a wide range of procedural acts that
were drawn up without observing the legal
provisions regulating the course of the criminal
trial, irrespective of the damage caused, and to
dispose the restitution of the case to the
prosecutor as a consequence in order to start
over the investigation.

Without trying to make an in depth analysis
of these court decisions, one can not help but
notice an obvious reluctance of judges to reach
a conclusion on the facts of the high profile
cases, given the extensive application of these
provisions compared to the average cases.

This can be the starting point for a different
discussion on the concept of independence of
magistrates and how should its limits be settled

in order to avoid the
lack of accoun-
tability. Striking the
right balance is not
an easy job and our
judicial system still
has to work about
that.

The best proof
for the efficiency of
the Public Ministry’s
approach towards
political corruption
is in our opinion the
response we get from the political word. In the
last few years we witnessed a whole series of
unusually innovative initiatives which we
interpreted as a clear indication that politicians
no longer feel that their position is sufficient to
grant them impunity and that’s why they keep
looking for ways to influence, more or less subtly,
the prosecutor’s activity.

For this reason, laws were adopted or initiated
in order to decriminalize activities which used to
be considered as corruption crimes, to change
the procedure of appointing chief prosecutors,
to reorganize the specialized structures that deal
with corruption and organized crime, or in order
to severely limit the prosecutor’s competences
and thereby deprive him of the instruments
enabling him to fulfil his role efficiently. These
laws were voted by some members of Parliament
who are subject to a judicial procedure and
influenced directly their cases, raising strong
questions about the morality of these procedures
and the obvious inequality to individuals
belonging to other social categories in identical
circumstances, who don’t have the possibility of
changing the applicable laws.

For example, in October the Parliament
amended the Criminal Procedure Code, through
a law which is presently challenged consti-
tutionally, by penalizing the nonobservance of
any trial provisions when producing evidence
with absolute nullity; removing the prosecutor’s
competence to issue provisional orders for the
interception of conversations and commu-
nications; restricting the instances when the
judge can order the interception of conver-
sations; limiting the preventive measures
available to the prosecutor and introducing new
grounds for stalling the cases, such as new
appeals or the obligation of carrying out an
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expert’s report in order to establish whether the
evidence has been legally obtained.

Another essential obstacle in investigating
political corruption is a highly controversial
regime of immunities, especially concerning
ministers. Consequently to a widely debated
decision of the Constitutional Court, if the serving
and former ministers are also members of
Parliament, an investigation can only start with
the authorisation of the respective chamber.

Already in two cases the Parliament refused
to authorise the investigation of prominent
politicians for corruption crimes, claiming that no
sufficient evidence was produced to convince
them that they were involved in criminal activities,
despite a prior indictment for the same deeds
and the fact that according to the provisions of
the Criminal Procedure Code the evidence can
be administrated only after the beginning of the
criminal investigation in the case, the assurance
of this procedural framework representing
exactly the ground of our request.

A widely employed tactic by the investigated
politicians is the accusations in the media against

the prosecutors, who are presented as the
instrument of the rival political parties, in order
to discredit the investigation. The constant
presence of these accusations, combined with
objective factors, such as the lack of convictions
in high profile cases, slowly managed to alter
the public perception commitment and the
independence of the judiciary system. Thus,
political corruption no longer is the main issue
on the public agenda because of the confusion
induced by these messages.

As a consequence, a recent survey proved
there is a huge gap in the perception of the
independence of the judicial system between
magistrates and the public. While 96% of the
judges and 86% percent of the prosecutors are
happy with their degree of independence in
taking decisions, 66% of the public believe that
the judges’ and prosecutors’ decisions are
influenced by the politicians. It is an obvious
problem of credibility, which we don’t know yet
very well how to address and exactly how much
of it is our own fault.
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En Roumanie, l’indépendance du système de
justice a été gravement remise en cause pendant
les années 2001- 2004 par le ministre de justice
de cette époque. Cette période été la plus noire
pour l’indépendance de la justice post-
communiste.
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�tructures de l’ancien
régime communiste et la police politique, par le
Conseil National pour l’Étude des Archives de la
Sécurité. Elle a pratiquement gelé tout progrès
vers la construction d’une réelle indépendance
dans la justice.

L’asservissement du pouvoir judiciaire a été
réalisé de diverses manières pendant le
ministère St�����'
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���èles au parti qui détenait le pouvoir
à l’époque, tentative d’adopter en secret des
textes portant atteinte à l’indépendance du
pouvoir judiciaire, adoption du Code de
Procédure Civile ou de lois concernant la lutte
anticorruption qui ont bouleversé, pas seulement
le bon fonctionnement des instances, mais aussi
l’activité juridictionnelle proprement- dite.

En ce qui concerne les changements du Code
de Procédure Civile, ils ont été adoptés par une
ordonnance d’urgence du Gouvernement de la
Roumanie, aucune consultation des juges, des
professions juridiques ou de la société civile.

Une des modifications donnait compétence
à la Haute Cour de Cassation et de Justice pour
juger tous les recours en matière civile,
commerciale et de droit du travail.

Mais le ministère n’avait pas évalué les
moyens de la Haute Cour de Cassation et de
Justice. Les délais de jugement ont

considérablement augmenté, et même dans de
petits dossier, comme les allocations familiales;
les justiciables étaient obligés de se rendre a
Bucarest.

En matière de lutte contre la corruption, la loi
imposait que les dossiers soient confiés à des
juges spécialisés. En réalité, il s’agissait de juges
que le président de la juridiction nommait sans
qu’il existe des critères objectifs. Ces mesures
arbitraires concernant les nominations des juges
-qui percevaient de plus une rémunération
différente-, ont créé, des tensions importantes :
ce n’étaient pas les meilleurs ni les plus intègres
qui formaient ces juridictions spécialises, mais
seulement les plus fidèles à leurs présidents.

Fin 2003-début 2004, des lois sur l’orga-
nisation judiciaire ont été élaborées en secret.
Elles disposaient notamment que les présidents
de juridiction étaient proposés, nommés et
révoqués par le ministre de la justice, et
demeuraient donc sous son contrôle direct; par
ailleurs, le ministre décidait de l’affectation du
budget de la justice, y compris dans les
juridictions.

L’union des efforts de certains magistrats et
de la société civile dans l’Alliance pour une
Justice Européenne de Roumanie (A.J.E.R.) a
permis de mettre fin à cette situation.

L’objectif principal de cette association était
de mettre un terme aux abus administratifs du
ministère Stanoiu, et aussi attirer l’attention de
l’opinion publique et du pouvoir législatif sur le
danger d’adopter des propositions du ministère
de la Justice, qui visaient à subordonner les
juges au pouvoir exécutif.

Les actions de cette association ont été
couronnées de succès, le ministre de la justice
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juge au Cour d’Appel de Bucarest
et vice-président de l’Union

Nationale des Juges de Roumanie
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Pendant le man-
dat du nouveau
ministre, beaucoup
plus ouvert au
dialogue trois lois
de l’organisation ont
été adoptées con-
cernant le statut du
magistrat , l’organi-
sation judiciaire et le
conseil Supérieur
de la Magistrature.

La nomination
d’un membre de
marque de la

société civile, Monica Macovei, à la fin de l’année
2004, comme ministre de justice, a cristallisé et
consolidé l’indépendance réelle et fonctionnelle
des instances, des juges et des procureurs.

Pratiquement, pendant cette période, la
justice a été perçue comme indépendante par
l’Union Européenne. La lutte contre la corruption
a été vraiment engagée et le chapitre «justice»
des négociations de la Roumanie avec l’Union
Européenne a connu une évolution significa-
tivement positive grâce aux efforts réunis du
ministre de la justice, de la société civile ainsi
que du nombre significatif des juges et des
procureurs impliqués dans le processus de la
réforme.

Au printemps de l’an 2005, les juges et les
procureurs, et leurs associations professio-
nnelles se sont impliqués activement pour faire
de substantielles propositions de modification
des lois en matière de justice. Ils avaient pour la
première fois un vrai partenaire en la personne
de la ministre de la justice, Monica Macovei.
Certaines lois ont été été annulées par la Cour
constitutionnelle, dans un contexte où certains
magistrats de cette juridiction étaient connus
pour avoir occupé des fonctions politiques et
maintenir des relations étroites avec ce milieu
hostile à une véritable réforme judiciaire.

A l’automne 2005, les juges constitués dans
un ONG extrêmement active dans le domaine
judiciaire (l’association “La Société pour la
justice” -SO JUST) ont fermement défendu la
promotion des juges à la Haute Cour de
Cassation et de Justice sur des critères objectifs;
elle a aussi demandé la démission d’un membre
du C.S.M., après qu’une enquête de la direction
nationale anticorruption eut révélé qu’il avait
commis des infractions des corruption.

Au printemps 2007, le mandat du nouveau
ministre, M. Chiuariu, a commencé avec une
tentative plus que discutable de destitution d’un
proc�����
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Sur le fond du scandale lié à cette destitution
du procureur en chef, les relations se sont
tendues entre le procureur en chef de la Direction
Nationale Anticorruption (D.N.A.) qui fait partie
du ministère public, dirigée par Daniel Morar, et
le ministre de la justice. Il a accusé le ministre
de la justice d’avoir fait plusieurs tentatives
d’immixtion dans l’activité judiciaire de la D.N.A.
pour avoir sollicité de suspendre les poursuites
de certains politiciens pendant la période du
référendum de démission du Président de la
Roumanie (les mois avril-mai 2007) et aussi
d’avoir « filtré » toutes les communications de la
D.N.A.

Ce scandale, beaucoup plus ample et
dangereux pour la justice dans son �������
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	 mis en évidence
la volonté des politiciens de soumettre la justice,
et aussi le statut ambigu et hybride du Ministère
Public, constitutionnellement est subordonné au
ministre de la justice mais qui, selon la loi de
l’organisation judiciaire, dispose d’une
indépendance fonctionnelle.

La manque de perspective des réformes en
justice, et le blocage de la lutte contre la
corruption par la tentative de subordonner les
procureurs au pouvoir exécutif, ont été
clairement mis en évidence dans le
compte-rendu de la Banque Mondiale
concernant sa mission de vérification du système
judiciaire de

Roumanie, publié le 25 juillet 2007, ainsi que
le manque de performance du nouveau ministre
dans la direction de la réforme de la justice,
conjuguée à l’inefficacité aiguë dans la même
direction du Conseil Supérieur de la
Magistrature.

M. Chiuariu a du démissionner après avoir
été mis en examen pour corruption.

Seulement voilà, trois ans après avoir été mis
en examen, entre autres chefs d’accusation,
pour avoir acquis un certain nombre de biens
dont il n’a pas réussi à justifier l’origine, mais
qui se chiffrent en millions d’euros, Adrian
Nastase n’a toujours pas été jugé.
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Sous la pression de l’UE, la Roumanie s’est
dotée d’un arsenal législatif aux normes
européennes, d’un Parquet national anticorrup-
tion (DNA) aux moyens considérables (le DNA
dispose notamment de sa propre police) et
même d’une Agence nationale pour l’intégrité
(ANI) unique en Europe. Force est de constater
cependant que la grande opération mains
propres lancée en 2005 par le président Traian
Basescu n’a débouché jusqu’ici sur aucune
sanction. À coup de manœuvres juridiques
dilatoires, les «gros poissons» sont parvenus à
passer à travers les mailles du filet.

Le cas d’Adrian Nastase n’est que l’arbre qui
cache la forêt, mais il est édifiant. En 2005, le
DNA ouvre une enquête. En 2006, l’ancien
premier ministre est mis en examen. En 2007,
ses avocats invoquent une clause
d’anticonstitutionnalité dans la procédure pénale.
La Cour constitutionnelle donnera raison aux
avocats au terme d’un arrêt byzantin. En août
dernier, Nastase fait jouer son statut de député
et nonobstant les mises en garde de la
Commission européenne, le Parlement mani-
feste sa solidarité avec l’ex-chef du
gouvernement en refusant d’autoriser l’ouverture
de poursuites judiciaires.

En revanche, le président de la République,
M. Traian Basescu, a fait des déclarations
accusant de manière frivole un magistrat qui
avait donné une importante autorisation de
construire de corruption.

La Commission européenne a maintenu un
monitoring sur la réforme de la justice et la lutte
anticorruption. Mais de toute évidence, les «
mesures correctives » que la Commission laisse
planer depuis l’entrée de la Roumanie dans l’UE
n’ont guère dissuadé les élites roumaines de
renouer avec leurs vieux démons. Non contentes
de se protéger, elles ont contre-attaqué. Le
gouvernement libéral et l’opposition de gauche
s’escriment ainsi depuis deux ans à se

débarrasser du chef du DNA, Daniel Morar, qui
n’a survécu à cette offensive que grâce au
soutien de Bruxelles et de la société civile.

Début octobre, le Parlement a adopté une loi
qui revenait «à vider le judiciaire de sa
substance». Outre qu’elle interdisait les écoutes
téléphoniques et les perquisitions, elle exigeait
une expertise pour prouver la légalité des
moyens utilisés par le DNA lors de ses enquêtes.
Face à la levée de boucliers des ONG et de
plusieurs ambassadeurs, dont celui des
États-Unis, la loi a été légèrement remaniée.
L’Agence nationale pour l’intégrité risque de son
côté de demeurer une coquille vide. Entrée en
fonction au début de l’année et chargée de
contrôler les avoirs des parlementaires, elle est
supervisée par un Conseil dont les membres
sont nommés par… le Parlement.

Conclusion

La justice roumaine a connu une longue
évolution sinueuse après la chute du régime
communiste du 22 Décembre 1989. Elle a
souffert de multiples violations de son
indépendance.

Il en reste, certainement, à discuter
l’indépendance fonctionnelle des procureurs
mais, la société roumaine devrait y accepter et
presser la classe politique pour qu’elle accepte
l’indépendance des procureurs. Il est aussi
nécessaire, pour renforcer l’indépendance de la
justice et la confiance de la société roumaine
dans une justice indépendante, de créer les
conditions pour prévenir l’incompétence de
certains magistrats, et d’organiser une évaluation
objective des juridictions et des juges.

En tout cas, on peut aujourd’hui raisonna-
blement espérer que tout retour en arrière, qui
ferait de la justice l’instrument d’un nouveau
totalitarisme, est impossible.
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1. D’une perspective théorique et,
ajoutons-nous sans malice, légèrement
romantique, les idées qui modèlent le concept
de l’indépendance des juges -ainsi que, dans
une certaine mesure, celui de l’indépendance
des procureurs - sont affirmées d’une manière
qui détermine une image de vérité absolue,
qu’on ne peut plus mettre en question tout
simplement parce qu’un tel dialogue serait
dépourvu de sens. Il suffit de parcourir les
textes des conventions internationales rele-
vantes qui renvoient à la justice (par exemple,
Le Pacte International concernant les Droits
Civils et Politiques, adopté le 6 Décembre 1996,
article 14; La Convention Européenne pour la
Défense des Droits de l’Homme et des Libertés
Fondamentales, article 6; La Charte des Droits
Fondamentaux de l’Union Européenne (La
Charte de Nice), article 47, paragraphe 2) pour
rester avec l’impression que l’indépendance
judiciaire constitue une place commune et une
pratique constante dans les démocraties
modernes, et que les normes juridiques qui la
concernent ne font que confirmer un état de fait.

L’ image est mult ipl iée par la reprise
constante de l’affirmation de l’indépendance
du système judiciaire dans le contenu des textes
des Constitutions modernes.

La première question qui se pose dans le
contexte de l’analyse, est si la réalité est
fidèlement réfléchie par ces images parfaites
passées par le filtre de censure de la droiture
politique ou la notion de l’indépendance du
système judiciaire est plus proche de la réalité
d’un kaléidoscope formé des morceaux de verre
coloré que chaque système politique, chaque
gouvernement appartenant à des périodes et
milieux socioculturels différents mélange, en
obtenant des projections différentes.

Un tel abord repose sur la consolidation
théorique de la démarche, adaptée à la réalité
du fonctionnement effectif du système judiciaire.

2. Le contexte de l’analyse reconnaît un
changement de mentalité à l ’abord des
fonctions des pouvoirs de l’État et du rapport
entre ceux-ci, les États n’étant plus vus
primordialement comme des garants du
bien-être -individuel ou col lecti f  -  mais
comme de potentiels facteurs de détermi-
nation de certains abus dirigés contre les droits
et les intérêts des citoyens.

Le courant détermine un phénomène de flux
et de reflux puisque, d’une part, dans le cadre
de la relation internationale le citoyen se sent
plus confortablement, plus protégé, ayant
assurée à la fois une large liberté de
mouvement, pendant que dans le cadre de la
relation interne la confiance envers l’État
baisse, et corrélativement accroît la confiance
dans la protection offerte par la loi qui se
transforme d’une forme d’expression du pouvoir
public dans une forme de limitation de certains
abus possibles.

Ce changement de mentalité détermine un
replacement du système judiciaire qui est
descendu du piédestal qui prétendait une relation
avec un pouvoir absolu, pas toujours clairement
déterminée dans le monde réel, où son activité
est destinée exclusivement à la communauté
qu’elle desservit et dont elle obtient le respect
par la garantie de la légalité et de l’impartialité
de manière égale et sans préjugés, mais aussi
par l’égide d’indépendance volontairement
imposée devant toute ingérence.

Plus que jamais, les juges cessent de jouer
le rôle de simples exécutants, étant appelés à
combiner les normes nationales - qui ont une
origine constitutionnelle - avec cel les
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directement applicables, mais ayant une
origine surnationale, de manière à assurer un
équilibre dans un système extrêmement
complexe. Les juges doivent connaître toutes
les normes applicables à la cause qu’ils jugent -
de droit matériel et processuel - et faire la
l iaison entre ces normes se trouvant
quelquefois en conflit. D’autre part, ils se
confrontent souvent avec des normes
incomplètes, ce qui peut avoir plusieurs motifs,
l’un d’entre eux étant la difficulté de plus en
plus grande du législateur traditionnel de
légiférer à temps et d’assurer un contenu qui
prenne en considération le milieu environnant
se trouvant en changement permanent.

Cette réalité confirme le fait que le juge
qui détenait un simple rôle d’application de la
lettre de la loi est disparu, celle-ci restant une
abstraction dépourvue de tout contenu faute
d’une interprétation créatrice.

Évidemment le besoin de créativité et
d’interprétation multilatérale implique une
dimension culturelle, ceux appelés à interpréter
la loi de manière créatrice ayant besoin d’une
vision interdisciplinaire pour pouvoir toujours
identifier la solution la plus appropriée dans la
multitude des possibles.

3. Si ce que j’ai présenté a offert le cadre
nécessaire à esquisser ce que je considère être
l’essence du rôle des juges dans un État
démocratique, je vais essayer d’expliquer
pourquoi l’indépendance des procureurs est
essentielle pour la réalisation correcte et
effective de l’acte de justice.

Je souligne encore une fois que le
sous-système judiciaire est toujours un reflet du
système politico social à l’intérieur duquel il
fonctionne. Bien que générée par une réalité
incontestable, l’affirmation contient un sophisme
puisqu’elle permet de conclure que le système
judiciaire parfait fonctionnera dans une société
parfaite, qui grâce à cette qualité, n’aura pas
besoin en fait d’un système juridique. D’autre
part, que signifie une société parfaite ?
Comment peut-on configurer le fonction-
nement sans faute d’un système judiciaire ?

Les questions sont, évidemment rhétoriques,
mais elles permettent le transfert vers une autre
interrogation qui a une connotation beaucoup
plus pratique. Il s’agit du rôle et de la place du
Ministère Public dans le système, de la qualité
de magistrats des procureurs, d’une

subordination du
Ministère Public à
l’exécutif ou de la
structure hiérar-
chique à l’intérieur
des parquets et de
la manière dont une
telle hiérarchie est
compatible ou non
avec le principe de
l’indépendance de
l’activité des procu-
reurs.

Assez souvent
les législations na-
tionales reconnai-
ssent au Ministère
Public la possibilité
d’exercer certaines
attributions se
trouvant sur une
large palette sous
l’aspect de leur
fondement.

Pour exemplifier en utilisant un modèle
connu, conformément à la législation roumaine
le Ministère Public exerce, par les procureurs,
les attributions suivantes:

- il dirige et surveille l’activité de
recherche pénale de la police judiciaire, il
dirige et contrôle l’activité d’autres organes
de recherche pénale.

Cette activité correspond aux attributions
spécifiques de magistrat, chargées de la
défense de l’ordre de droit, ainsi que des
droi ts et  des l ibertés des ci toyens, le
procureur étant obligé d’amasser les preuves
de la défense mais de l’accusation aussi. - il
saisit les instances judiciaires dans les affaires
pénales La délivrance d’un réquisitoire de mise
en jugement suppose premièrement une
appréciation vis-à-vis du respect des dispositions
légales concernant la découverte de la vérité et
de l’existence des preuves légalement
administrées, activité spécifique du magistrat.

Mais d’autre part, l’exercice de l’instruction
et le saisissement des instances pour la même
cause, faits par le même procureur, peut mettre
en doute l’impartialité, ou, au moins, l’apparence
d’impartialité.

- il exerce l’action civile
- il défend les droits et les intérêts légiti-

mes des mineurs, des personnes frappées
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d’une interdiction, des personnes trouvées
en difficulté.

En même temps le procureur
- agit pour prévenir et lutter contre la

criminalité, sous la coordination du ministre de
la justice, pour réaliser unitairement la politique
pénale de l’État.

- étudie les causes qui génèrent ou qui
favorisent la criminali té, élabore et
présente au ministre de la Justice des propo-
sitions en vue de les éliminer, ainsi que de
perfectionner la législation dans le domaine;

- vérifie le respect de la loi aux lieux de
détention préventive

Les questions qui sont liées à la politique
pénale de l’Etat sont des attributions qui peuvent
être exercées exclusivement par des agents
exécutifs, comme représentants du pouvoir
exécutif dans l’exercice.

Quand nous parlons du procureur comme
magistrat nous pensons premièrement à
l’indépendance qui devrait caractériser cette
institution juridique. Un procureur vraiment
indépendant  peut  o f f r i r  les  garant ies
d’instrumenter impartialement un dossier et de
respecter les droits et les libertés fondamentales
des citoyens, étant un élément important dans
la réduction des potentiels abus.

N’exercer aucune de ces attributions ce n’est
pas incompatible, en fait, avec la
reconnaissance en faveur du procureur, d’une
pleine liberté dans la décision du choix des
infractions qui vont être poursuivies et le pouvoir
de décider le non lieu, partant de la réalité que
c’est cette activité qui représente l’intérêt majeur
de l’activité des procureurs.

Pour qu’une telle liberté ne se superpose pas
à l’activité interprétative du juge, elle doit être
doublée de certains attributs.

Premièrement elle doit être réglementée
minutieusement dans le contenu d’un statut de
la profession qui contienne de manière
détaillée un ensemble de critères objectifs qui
justifient n’importe quelles des solutions,

puisque l’évaluation de l’opportunité ne doit pas
pouvoir être perçue comme ayant une nature
arbitraire, subjective.

Les actes par lesquels cette liberté se
matérialise et s’exerce - qui est, à la fois, une
obligation - doivent être transparents et
publics, connus par les parties impliquées.

Deuxièmement, la réglementation doit
contenir aussi des voies alternatives de
compensation ou de protection des victimes des
infractions, respectivement voies d’attaque qui
peuvent être exercées devant les instances.

Définitoire pour l’évaluation du degré
d’indépendance des procureurs est la manière
d’exercer les attributions spécifiques dans la
phase du procès pénal. Pour détailler cette
question on peut regarder premièrement les
dispositions de l’art.6 de la Convention
Européenne des Droits de l’Homme, qui, en
quelques mots seulement, instituent une règle
fondamentale: l’indépendance de la justice, en
stipulant ainsi: « toute personne a droit au
jugement de manière équitable, publiquement
et dans un délais raisonnable de sa cause, par
une instance indépendante et impartiale,
instituée par la loi. » La notion de procès
équitable est mise, ainsi, en rapport avec la
structure antagonique de la procédure pénale
qui garantit l’égalité d’armes entre la défense et
l’accusation. Dans ce contexte on sollicite à
toutes les juridictions nationales la reco-
nnaissance de la possibilité de l’inculpé et de
son défenseur de prendre part à la constitution
de la probation et que, si c’est possible, tout
cela se passe en séance publique.

L’activité pratique a prouvé que le niveau
d’indépendance du Ministère Public et de
chaque procureur qui participe au procès pénal
(déterminés par les prévisions qui concernent
la structure administrative, les méthodes de
poursuite, le statut du procureur), influencent de
manière décisive le domaine de connaissance
où le juge peut exercer ses fonctions, avec la
conséquence directe de la qualité du résultat
final de son activité - le jugement.
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I would like to start by thanking the U.S.
Department of State, Institute of International
Education and American Embassy in

Romania for giving me such a great opportunity
to be included in this International Visitors
Leadership Program. It was a wonderful and very
fruitful experience, professionally and personally
as well. I had the chance to learn a lot more
about the American judicial system, to compare
the civil law system to the common law system,
to understand which are the benefits and
weaknesses of each of them and therefore to
realize what can be improved in the Romanian
judicial system. In my point of view, the
Romanian judicial system could adapt some
elements of the common law system and
implement them, in order to shorten the duration
of trials, to protect in a better way the victims in
the course of criminal procedures, to assure a
real check and balance between the three
powers of the state and to make some progress
in the mediation procedures.

Regarding personal contacts, this program
gave me the opportunity to meet a lot of
colleagues from the judicial branch from all over
the world, to establish professional contacts in
the United States, to understand that the aim is
the same for each of us, no matter the nationality
or culture, as long we are serving the people
and try to deliver justice to them in the best way
we can.

Our program started in Washington DC
where we had several interesting meetings in
August 7-14. The meeting with doctor Jon
Gould, Assistant Professor and Directory at
George Mason University was very instructive
because it offered us from the very beginning
an overview of the U.S. judicial system and law
enforcement in the U.S., a better understanding
of the difference between federal courts and civil
courts and the ways the political area can
influence the nomination of judges or may affect
the composition of the Supreme Court. Also, Dr.
Alan Levine’s presentation (from the American

University), generated very interesting
discussions about the separation of powers and
what this concept really means.

From the professional point of view, the
discussions with Mr. Stewart Robinson (principal
deputy director) regarding the extradition process
and mutual legal assistance with the U.S. were
very useful, because as a criminal judge I am
dealing a lot with extradition cases and I was
pleased to find out that some excessive
procedures can be avoided between our
countries, in order to speed the extradition of a
defendant.

We also visited the United States Sentencing
Commission and explored the sentencing
policies and practices for the federal courts,
discussed the impact and objectives of anti-crime
and sentencing guidelines legislation.

At the District of Columbia Superior Court,
we learned more about the organization of the
courthouse, nomination of judges, caseload
management and the impact of technology on
caseload and enhancing the capabilities of
judges and attorneys during court proceedings.

The strategic plan 2008-2012 of the District
Court of Columbia Courts, called “Delivering
Justice” seemed to me a very good one and a
good example for other courts. As a member of
my court’s board I am seriously considering this
example, especially to enforce the public trust
and confidence in the justice system which in
Romania is at a very low level. In the same time,
the program Multidoor Dispute Revolution which
started in 1976 seems to be a very successful
one, as long as the mediation became
compulsory in civil cases and therefore the
number of cases has reduced substantially. I
really believe that with some efforts and a real
political will this procedure can be successfully
implemented in the Romanian judiciary system,
where the number of civil trials is huge and has
the tendency to increase year after year.

Talking about the Code of Conduct for United
States Judges and Essentials Ethics, it was
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pleasing for me to see that the Code of Conduct
of Romanian Judges is very similar, fact that
confirmed once again that all the nations have
basically the same attitude and view about how
a magistrate should act in order to maintain the
dignity and nobility of this profession.

The role of U.S. NGOs in the American
Judicial System became more clearly after the
visit to Judicial Watch, NGO that has over 20
years experience in conservative public policy,
trying to expose government corruption and
make bureaucrats accountable to tax-paying
citizens. Even though some members of our
group didn’t share the views or methods of this
NGO, I found it very useful - as long as they
strongly believe in their mission and try to work
for the benefit of the people, without any political
influences. Some recent political events in
Romania proved that a strong and real
independent NGO is needed here, to use legal
tools to aid the cause of transparency in
Government or Parliament.

Last but not least, the visit to the United States’
Supreme Court was purely impressive, as well
as the biographies of the its honorable members.

In the weekend we spent in Washington DC
we had the opportunity to visit some of the most
important places. During the course of tour of
Washington the most impressive objectives
seemed to me the Lincoln Memorial, the
Churchill Memorial, the National Museum of
Crime and Punishment and Arlington National
Cemetery. These places are so full of history that
the visitors are feeling overwhelmed.

Team-City Programs has brought me in
Louisville Kentucky, in August 14 - 19, 2008,
a very peaceful and quite town, with gentle
people, clean and safe streets and wonderful
neighborhoods and sights. Even though the
agenda was quite busy, we had fruitful meetings
and in the same time a very relaxing weekend,
which included a visit and a tour of Mammoth
Cave National Park and home hospitality.

Regarding the meetings, in Louisville we had
the opportunity to observe a criminal trial (at
County Circuit Court) and discuss the
proceedings with judges from the Jefferson
County District and Circuit Court and also with a
judge from Franklin County Courthouse Annex.
Personally, I was amazed by the speed of a
criminal trial when the defendant pleads guilty.
It took only 15 minutes for a judge to decide that
a man will go in prison for life, no witnesses, no
medical or psychiatric examination for the
defendant (who murdered in cold blood two

people for committing a robbery), no right to
appeal the sentence. In Europe, under the
provisions of European Convention for Human
Rights, a trial like this would never take place.
Even though I admit it can be efficient, in the
meantime such procedure can seriously threaten
the legal rights of the defendant.

 Representatives from the Jefferson County
Jury Administrator provided us an overview of
the role of petit juries, as well as the process a
jury member goes through from registration to
dismissal from duty. I have to mention here Mrs.
Dana Todd, Commonwealth Attorney Larry
Cleveland Office, which had a very interactive
and clear speech regarding these issues.

In Frankfort, at the Department of Public
Advocacy (DPA) we discussed the role of the
public defender in the U.S. Judicial System, as
well as provide an overview of Miranda Rights.
Personally, I did appreciate the work and the
professional devotion of public advocates, which
could be easily observed in their speeches, as
well in the journal they published, “Innocent
Kentuckians Wrongfully Convicted”.

The third location was Salt Lake City, Utah,
August 19 - 23, 2008 where the three teams
reunited (the other teams were in Charlotte -
North Carolina and Saint Louis - Missouri).

The professional appointments included visits
to the Utah State Court and the Utah Court of
Appeals, meetings with judges and lawyers, as
well as observing trials - civil and criminal cases.

Also, we have met some representatives from
the Utah Sentencing Commission and Board of
Pardons and Parole to learn about Utah’s
indeterminate sentencing system. The meeting
was very interesting, but the members of our
group who deal, most of them, with the civil law
system found it difficult to understand why the
role of the judge in Utah seems to be so
insignificant. The Utah Sentencing Commission
establishes the range of time an offender will
spend in prison, when the judge chooses this
penalty. In the civil law system this the judge is
sovereign to establish the punishment. Also, as
long as this commission is a legislatively created
body which develops policy recommendations
regarding the sentencing guidelines we can
easily talk about some interferences of the
legislative branch in the field of judicial power.

The most interesting meetings in Utah took
place outside the courts, with representatives
from the ACLU, Utah Office of Crime Victim
Reparations and Utah Domestic Violence
Council. The programs they are developing and
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their role in the judiciary area is very important
and it is really impressive that the state pays such
a close attention to the victims of crime and
domestic violence. Utah Statewide VINE Service
is an excellent idea that contributes to security
and safety of the victims and their families.

Also, we had some fruitful discussions with
the representatives of one of Utah’s largest law
firms, Kirton and McConkie, learning about the
structure and staffing of the firm, as well as its
domestic and international operations. I have to
mention in the same time the great speech of
Mrs. Lohra L. Miller at Utah District Attorney’s
Office, the materials she provided to us include
some very precise information about the activity
and performances of the office she leads.

And finally, the last destination was San
Diego, California, August 23 – 28, a great city
where in the free hours we had the chance to
see the beach of Pacific Ocean and had a
wonderful cruise on Sunday evening.

The first meeting was with a local United
States Attorney and one representative of the
Federal Bureau of Investigation’s San Diego
Division’s Cyber Squad and we discussed the
legal tactics available to prosecute and prevent
white collar crimes, including corruption, cyber
crime and embezzlement, one of the most
challenging and dynamic problems not only in
U.S., but all over the world, including Romania.
Representatives from the National Conflict
Resolution Center (NCRC) provided an overview
of the role of mediation and alternative dispute
resolution in the American justice system.

Also, the San Diego program included a visit
to California Western School of Law for an
overview of the curriculum of the law school and
discuss the School’s Center for Creative Problem
Solving. The representatives from the California
Innocence Project gave us a great presentation
about their work to free wrongly convicted
prisoners in California.

We also toured the George F. Bailey
Detention Facility to gain insight on prison
conditions and to discuss the prison system and
rehabilitation programs for inmates in the U.S.
and visited Kearny Mesa Juvenile Detention
facility (KMJDF).

The San Diego program concluded with an
oral evaluation session on Thursday, August 28,
2008, allowing the participants to discuss the
project’s content and unfoldment with the DOS
and IIE staff.

In my opinion, the project’s goals were
achieved almost completely. We have examined
the U.S. judicial system within the framework of
the federalist model and the separation of
powers, have observed the U.S. trial process,
alternate dispute resolution and mediation and
judicial training opportunities. Also, I think that
the program was very successful in promoting
an international appreciation for the rule of law
and the advancement of fair, transparent,
accessible and independent judiciaries around
the world. I had the chance to meet in this
program wonderful people, colleagues from all
over the world that share the same ideas about
judiciary systems and I do hope that the
professional and personal contacts we had made
there would be maintained in the future and
would give us all the opportunity to gather
together (or at least some of us) at other
international meetings and work together in the
future in the field of justice. As a start, I intend to
share this experience by publishing a short
comparative material in the quarterly brochure
of our Superior Council of Magistracy and
disseminate all the information as a member of
the board of National Union of Romanian
Judges, a young professional association that
was very active in the last two years, trying to
improve and contribute to the judicial reform in
Romania.

Last but not least, I would like to give special
thanks to the American people that I met there,
Ms. Azza Mounib Zaki and Mr. Anthony Nolen
(from the U.S. Department of State), Ms.
Rebecca Heller and Ms. Jennie Dunham Smith
(from The Institute of International Education)
and to our English officers, Emily Kalogeropoulos
and Mr. Ronn Francis, they all did succeed to
make our stay there a very useful and pleasant
one, despite of the agenda which sometimes was
too concentrated.

Special thanks as well to Ms. Caroline Krebs
and Mr. Darrel Joughlin who accompanied and
took very good care of the Kentucky team, during
our staying there.
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The provisions of the Article 55(1) and (2) of the Law No. 304/2004 concerning the organisation of
judiciary, republished, run counter to the Constitutional framework of Article 21(3) and also to the
more favourable provisions of the Article 6(1) of the European Convention on Human Rights, directly
applicable according to Articles 11 and 20(2) of the Constitution of Romania as far as they are construed
as the mandatory opinion expressed by the judiciary assistants may not be debated by the litigants as
the Court has not reached a decision.

The same provisions run counter the Constitutional framework of Articles 1(4) and 124(3) and also
to more favourable provisions of the Article 6(1) of the European Convention on Human Rights, as far
as they are construes as the judiciary assistants may take part in the deliberations, having a secret
nature deemed to guarantee the independence and impartiality of the judges, and that those are
obliged to sign the judgments.
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170 A se vedea Donna Gomien, ���������������#������

3�����
���
�:������	���,��	�, Editura All, 1996,
traducere de Cristiana Irinel Stoica, pag. 45.

171 A se vedea P. van Dijk, G.J.van Hoof, în colaborare cu
A.W. Heringa, J.G.C. Schokkenbroek, B.P.Vermeulen,
M.L.W.M. Viering, L.F.Zwarak, Theory and Practice of
the European Convention on Human Rights, 1998,
Kluwer Law International, The Hague, Netherlands,
pag. 430-431.

172 « 27. La Cour rappelle que le droit à une procédure
contradictoire « implique en principe la faculté pour
les parties à un procès, pénal ou civil, de prendre
connaissance de toute pièce ou observation présentée
au juge, même par un magistrat indépendant, en vue
d’influencer sa décision, et de la discuter » (arrêt Lobo
Machado c. Portugal du 20 février 1996, Recueil
1996-I, pp. 206-207, § 31). »
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��*�'�� ��2� 9'�����	� 9'� �	��� 	��$��� %'�#
*��'	��2�'��	)����	*�2�1��)���	��8����	*����
�������	�1�	�'����?����'�2���	��8��)	*����
������'����1��*����2� 9'�������	����1�������
�	�	���������'��	��������	��1��������174.
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Morel c. Frantei, Kamasinski c. Austriei).

 Concluzia primului aspect :
D���'�	� art. 11�
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173 « Il s’agissait de membres experts dans leur branche;
or il en faut pour un remembrement foncier, opération
qui soulève des questions de grande complexité et
concerne, outre les propriétaires directement visés, la
collectivité tout entière. Grâce à leur composition, les
commissions peuvent aboutir à des solutions
équilibrées, tenant compte des différents intérêts en
jeu. Au demeurant, la législation interne des Etats
membres du Conseil de l’Europe offre maints
exemples de juridictions groupant, à côté de magistrats
professionnels, des personnes spécialisées en tel ou
tel domaine et dont les connaissances sont
souhaitables, voire nécessaires au règlement des
litiges qui ressortissent à leur compétence. »

174 « Dans la mesure où ces fonctionnaires préparent des

observations écrites sur un problème donné, l’article
45 § 3 de la loi générale sur la procédure administrative
en exige la communication aux parties qui doivent avoir
l’occasion de présenter leurs commentaires (para-
graphe 23 ci-dessus). Le caractère contradictoire de
la procédure applicable devant les commissions en
vertu de la loi fédérale sur les autorités agricoles et de
la loi précitée (arrêt Sramek précité, p. 18, § 38), ne
souffre donc nullement du concours des “fonction-
naires experts”. Dans le cas des Ettl, la Cour admi-
nistrative a d’ailleurs cassé la décision de la Commission
suprême par le motif, précisément, que les observations
du membre spécialiste des questions agronomiques
n’avaient pas été portées à la connaissance des
intéressés (paragraphe 12 ci-dessus).»
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184 « Dans la présente affaire il n’existe aucune raison de
douter de leur impartialité personnelle, faute de preuve.
Quant à leur impartialité objective et à leur apparence
d’indépendance, en revanche, la Cour constate qu’ils
avaient été recommandés par des associations avec
lesquelles ils entretenaient des liens étroits et toutes
deux intéressées à voir subsister la clause de
négociation. Comme il réclamait la suppression de
cette dernière, le requérant pouvait légitimement
craindre qu’ils n’eussent un intérêt commun contraire

au sien et donc redouter une rupture de l’équilibre
d’intérêts, inhérent à la composition du tribunal des
locations dans d’autres litiges, quand il s’agirait de
décider du sort de sa propre demande.

Que le tribunal comprît aussi deux juges professionnels,
dont l’indépendance et l’impartialité ne sont pas en
cause, n’y change rien. Dès lors, il y a eu violation de
l’article 6 par. 1 (art. 6-1). »
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The following paper deals with certain issues concerning the rights to a fair trial, such as presumption
of innocence, principle of „equality of arms”, assessment of the evidence, and expose the evolution of
national and European caselaw and also the requirements derived from the European Convention on
Human Rights.

The relevant caselaw reveals difficulties in assessing the evidence concerning the crimes of
corruption, difficulties caused by the nature of the crimes, taking into account those as a rule entail
two different authors of two separate crimes – active and passive bribery, persons that usually do not
have an interest in disclosing the action, when the benefit is gained from an unlawful activity.

In some cases, the acts committed in a longer period of time have to be established, taking also
into account the question of assessing the witnesses’ statements as valid evidence, those being
regarded as indirect evidence and the proven actions from those statements amounted to proved
acts but not main actions.

The assessment of evidence in criminal matters stemmed from the presumption of innocence
principle has to comply with in dubio pro reo standard, entailing also a condition of certainty, i.e. of a
solid ascertainment the guilt.

Moreover, the fair assessment of evidence, as part of the right to a fair trail, has to play a central
role in a democratic society, so it cannot be disregarded in favor of expediency of the fight against
corruption.
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1949) prin Legea nr. 64/1993225
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The Council of Europe is an organisation set up in 1949 that aims at protecting the human rights,
fundamental freedoms and the rule of law; the main document is the European Convention on Human
Rights, and the European Court from Strasbourg is part of the system of protection; Romania is Part
of the Council of Europe from 1993. The European Union aims at the economic, social and political
cooperation among the Member States; the corpus of legislation adopted by the European institutions,
along with the founding Treaties form the Community Law, and the official interpretation of the Treaties
is provided by the European Court of Justice from Luxembourg; Romania is a Member of the EU
starting with 2007. The Courts in Romania, the Constitutional Court included, confuse between the
conventional norms and the Community norms.
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CCRDocFiles/Dosar2075_2007.doc
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228 Detalii la http://www.europarl.europa.eu.
229 Detalii la http://consilium.europa.eu./
230 Detalii la http://ec.europa.eu.
231 Detalii la http://curia.europa.eu.

232 Detalii la http://eca.europa.eu/portal/page/portal/
eca_main_pages/splash_page.
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http://portal. just.ro/InstantaInformati iPublice.
aspx?idInstitutie=104, p. 7

235 Disponibil la http://portal.just.ro/InstantaInformatii
Statistice.aspx?idInstitutie=95.

236 Disponibil la http://portal.just.ro/InstantaInformatii
Statistice.aspx?idInstitutie=43.
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We assess that the foreign citizens may obtain the property of the lands by means of the legal
reconstitution, in their capacity of successors of the former owner, immaterial of the date of his/her
death, providing the reconstitution is regulated by the Constitution (which means that the procedure
was pending at the date of 29.10.2003 or the procedure would be initiate after that moment, under the
Law No. 247/2005).
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M. Of., Partea I, nr. 37 din 20 februarie 1991.
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By the Decision No. 110/23.01.2007, not yet reported, the Tribunal of Olt Country (Tribunalul Olt)
admitted the appeal directed separately against a preliminary order, that does not suspend the
proceedings, quashing the order, by infriging intentionally the Article 299(1) together with the Article
282(2) of the Civil Procedure Code, relied in the case by the defendant.

Even if a referral of a case to another section of the Court to assess a possible order of joining two
cases is considered as an “abuse of power” by the Tribunal of the Olt Country, and the “authonomous
remedies are admitted and open in other EU Member State legislation”, then it is easy to explain why
an appeal directed against a preliminary order that may be challenged only once with the substance
of the case, according to the above mentioned legislation, is deemed as admissible.
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The manner a convicted to imprisonment was released by the judges on medical reasons has
revealed many shortcomings concerning the law enforcement and the Court management in Romania:
about 120 convicted persons temporary released have never returned to the detention place; among
the reasons for suspension of imprisonment enforcement there were septal deviation, testicular atrophy
or claustrophobia. The lack of an adequate communication system between the Courts – prosecutor’s
offices – police – Prison Administration concerning the release of such a convicted, the need to
ensure his/her return in the penitentiary and also procedural abuses of the lawyers might severely
affect the safety of the citizens. The judges have to examine all the conditions provided by the law on
the suspension of imprisonment enforcement are fulfilled and especially to provide a reasonable
justification concerning that. The failure to comply strictly with the legal provisions, the lack of reasonable
justification for the decision and the absence of good practices in various matters lead to fuel the
public mistrust in the judiciary.

1. Anchete administrative

��
+5
�	��	���
+��5
	��
���
��
.	�
	�	�
�	
�
 �	��
 ��
 ��!��
 �	���	�
 ���
 )�	 ���
;���
�����	��
����
������
�	�
�
	
����	

����
 ������
<�	��
;���
����
�����
��<	����
��
�������
���	��
	�	���	��
�����
���
-��<!��
@�������
�	
�������	�
�������L
	����	
 ������
������	�
���
���������	���
3�	���	
�	
��	��
	
	�������
�������
�	��
��
�����������
	
����������
���������
;���
	���
�6���	
�����
�(	
������	�
������
��
	����	
	��
��
	����
�	���
����	�	���
����
�	�	���

:���	�
 ����
 ��
 �(	
 ����������
 ������
 ��
@�������
������
������	�
���
���������	�
����
��
 �(	
	�
 ������
 �	
 �����	��	
 ���������
 ��
�����������
	
����������
���������
�(	�
����	� 	�
	��!���
 	�������	����
 ��
 �����
/�������	��	
*	����	��
 	
 ���������	������
 =�����������
/�������	����
 �
 :����������
=���������
������
 �
3��������
-�������
	�
=	<����	������
������	���
���
	
 ����'
 �����	��	
 ���
 ������	
 ��
 ���������
 	
������������
 ���������	�����
 3�	���	�
 	
 ���
	�<	.	��
��
 �	
-��������
��
���������
 �
	
����

247 http://www.csm1909.ro/csm/index.php?cmd=0502



�6����������	�
������������������������������

2. Prima cere��
	
 ����
 �����	��
 �	
�	�	
��
"5�"��+��,�
 -�����	
 &�����	�����
 ;��.
 ���
2�"+�+��,
	
����
��
������<���
	
�������
��
����
���
�� �
��
�	������
��
���������
�����(��<	��
���
$�"+�+��,
	�
 :=>
3�	���	
��
�������	��
��
 ��������
 �
 �����������
 ���	����<���
 ��
��<����248
 �	��
 ��
��	��
 	��	
 ���
 ��
 ����	�	
/*��
�	������
��
�������
�����
�������
��
��
��	�	
�(	�
����
��
����	�	�
��
����������	��	
��
	
������	
����	��	�
��
	��	
�����������
	�
����	
��
������
���
�	��
��
����	�	
=�����������
-��������
 �
��
���	��	
����	�	�����
��
������	���
�!�	�
  �
 ������
 �����
 ����
 	�
 �������	
 �������
������
 ������	
 �������
 �����6��
 ��
 �������	
�������
 	
 ����
 �	���
 <�	��
 ����	�
 ��
����	������
 	������	��
 #����	����
 ��
 ����
�6�!�����
���������	��	
��<�����
	�����%�
��
0
ianuarie 2008 recursul condamnatului a fost
respins ca nefondat de Curtea de Apel Craiova.

Comentariu 1:
/����
����	���
	�
������	�
��
�����	
�	
<�� ���
��������
	���
$2�
	����
"
���
	
3��������
 ��������	
�����(��<	��
 ������	
 ��
��������
�	
����
�����tive: 1) �
�������
��
��	
��������������
	��!�
��
 �
+%
�
���
��
������
	�
�
��� �����	�� � ����
��
� ��������
 	����
��	�	
 ��
 ��
 ��	��
 ��
 ��	�	��
 ��
 �	����
/�������	����
*	����	��
	
���������	�����
#/*�%�
1��
��������	
��
�	���
��������
��	�
�	
�����
���������
 F����
 ����������
 ������	
 �����
 ��
��������
 ��
 ���������
 ������
 	���
 "+$
3��������

Comentariu 2:
����
�������
��
��	��	�
�	����
��
 ���	
 ����	���
 	
����	�
 ��
��
 ���	��	�
���������
��
�	��
�(	�
�������	
���	��	
��
������	��
	
����	�	������
H���(	������
��
�6�<�
�������	
������
��<�	
����
 �
����������	
	������
�������
�	��
����
 ���	�
 �	
 	��������	
 ����	�����
 /��	���
Z	��������Z
��
����	��
��������
�
����	��
����������
 ��
 �����
 .��������
 	
 �����������
����������
 ��<	�����
 ��
 �	
 �������
 ��
 ��
���������
��
�������
������
���
�	��	
�����
 �
�����	�	
����	�	�����249�
;� �
��
������
��
	��	�
 ��
 ����
 ��	�����
 �	��
 ��
 ������
.����������
��
�����
�������
��
	����������
��
	����
�����
����
�������
��
�
�����	�
���
�����

��
��
��������
�	������
����	�	�����
 �
��
�����	�
��
�	
	�������	��	
���������	�����
��
�������
 �	
������	�����
 	������	
 ��
 �����
 ����������
���������

"� 
/
���	
�������
��
��������
��������
	
����
������
�	
"���"�+��0�
	����
�	
+
����
����
������	
3�����
��
�������
�	
���	
�������
��
+2��+�+��0
��
�������	��
�
����
���������
�����(��<	��
�	��
�����������	��
��
@�������
	��
	���	 �
��	<�������
 ��
 ����
 �����	��
 �
 �����������
����	�����
��
��
��	��
������	
��	�
��
����	�	
=�����������
-��������
 �
�	��
�����
�
������	��
��
	��
"(+
�����6��L
������
	�
������
����
�������'
 ���
 �����������	
 ����������
 ��������
������
 +(�
 ����
 #������	��
 ����
 ���	����
��������	�����%�
 ���
 ������	��
 ���
�	��
������
������	��	
 ����	�����
 H�
 �����
 .���������
.����������
 	
 �������	�
 ��
 �����	�
 �������
������	�����
����	�	�����
��
���������	��
�	��
 ��������	��
 ��
 	����	
 ����
 ����������(
������
�����
�	������	�
��
0
����
��
+4����+��0�
����	��	
 ������<�
 ������	
 ��
 �����������
 	
����������
��������
	�6��
��
������
����	��������
������
�	��
	
����
����	�	�
 �
������	�����
��
�6��
��
��������
�	�
���� �
�������
������	��	
���
�	��
����(��
����	�
	�
=�����������
-��������
��
������	
����������
������������
�!����<��	���

H������	
 	������
 �������
 ����	��
 ������
�����������
��
����
��
������	
����������
����(��
����	�
�����
���
�	��
��
	��
����
��<	��
 �
������
��
��
	����
�����(��<	�
��
��
�������	��
�	��
	��������	
 ��
 �	��
 ������
 ����	�	���
 �	��
���������
������	��	
���������
;� �
����	
�
�	���
��<�����
 ��������
��
 .�����
��
	��	
��
+5��0�+��0�
 �6��
3����	
 ��
 /���
 ������
 ��
������	��	
���
�	��
����
����<	��
 �
�!�	�
�	��
�(	�
.�������	
�	
������	
����������
��
�	����
����
�������
 ��
 	������
 	
 ��������
 �	�
 ��
 ����
������<���	
	������	L
�	
��	���
	����
��������
������������250
 ��
 �������������
 ��
����	��	
!����6���
�����	����
������������
 �
������
�	��	
����
��.����	��
�����
����	����

H�
��.����	���
&�����	���
;��.
	
�����	�	�
��
���
 "4��2�+��0
 ����	�	�����
 �
 �(	
 ���������
������	��	
 ��������
 ����
 �������	
 ",08+��0

248 Diagnosticul era “subatacuri de glaucom cu unghi
închis”.

249 Gr. Teodoru, Tratat de drept procesual penal�
 ���
N		�<���
)����� ���
+��,�
��
5�"�

250 /
����
	���
 �
��������
����	�	�����
�	�
	����	
��
����
�������
��
�	��	��	
����������� a dosarului de pe
site-ul CSM.



������	�
������������������������������


�6�

��	��
����������
����
�������	��
�	
+���2�+��0�
 �
��
��
	
����
�����	����	��
����
������
�	��
������	
 	
 ����
 ��������
 �	
 �����
 ��	��
 ����
�������

Comentariu 1:
 -������
 ��
 ����<����	��
 	
���������
 �	
 ����	�����
 .��������� ��
��
������
���������	��	
���������
�������
 �
��������
������
��
	���	 �
�������
����
��.	
���������
��	����	
����
 .������	����
 ��
 	( �
 	��<�
 .�����������
�����6��
	�
����
������
��
��������
 �������
��
 �	��
 ��
 ��������
 �	
 	���	 �
 ����	���L
 ����
���	����	��	
	��	�����
	
���	�����
�����
	�
����
.����������
.������	�����
� �
����	<�
��	��
	���������
	�
�����
��	
�������
�	
.����������
J������	�M251�
������
 �	������	��	
 	������
 	���
 �������	��
����
��
�(	�
<����
�������

Comentariu 2:
H�
	��	���
�	���
�(	
������	�
�
 ����
 ����������
 ;� �
 	����
 ��������
 ����
�������
������6�
����(��
������
��
��
��	��
������
�	������
��
���������
�����(��
	��
�������
��������
	����
�����
�	
�����
���	
������	���
�6�
���
��
�	
���	
 ���������
 ��
 	�
 ����������
 ��!�����
 ��
��	��	
��
�����	��
	
����	�	������
1�����
����
	��	���
���������
��
����
��������
����
����
�	
��
��������
�	
������	��	
��<	��
�
���
��
���
��
	���
��������	��� ����
��
��������+
����
��
��	��	�
���
��
�	
�����	��	
�����
������
��
��������
+��,
 �
�6��
�	
��������	��	
�����
��
	
���	
������
��
�����
.����������
�	
��6� ����
���
 	����
 +��0�
 ��	��	
 ������
 ��������
 	
����	�	�����
 ��
 ��
	<�	�	���
 �� �
 ��
����
���
������
 	�
 	���	�
 ��
 	����	
 ��������
 �
����	���
��
��<�����

Comentariu 3:
 H���(	������
 3����
 ��
���������
 ���	��
 ��
 �������
 ��
 	�
 �����	
���������	��	
��	�����
����
����
	��
����	�	�����
��
����	��
���
����	�	
=�����������
-���������
���
�	���
1
 	�����
 ��
�����
 ����
 ��������
 ����
������
 	����	���
 �����������
 ������
 	���
 "�51

3��������
 �6��
 �	
 �
 ������	��
 ������	��

��<���	�����
����
��������
 �
��
��	�����
��
�������
������	��	
 ����(��
 ����	�
 ���
	�	�	
/*�
	
 ���(
�	�	������
������
��	�	��	
����
�����
���
�	��
���	������
/������
�6�
���
����	�	���
����
����
 ��������
 ��
 ���������
  �
 ����	��	
 ������
������	��	
�	�
�	��
��	���
��
	��<���
��	�	�����
�������������
 ��
 �	����
 ���������
 ��
 ����(
�����	���
 ��6��	
 	�
 ����	
 ��
 	���	��
 ��
���������	��	
 	���
 �
 ���
3�;1
 ��
 �������
 �	
��������
	�����
������	�
 �
 ��
	���
$
	����"
���
>�<�	
���
+,28+��4
 �
�������
��
���	
����	����

Ce n-au observat inst	�����
����
������������
	���
+,
���
N@
���
"05,8+��4252
��������
�����	'
M#"%
-���������
����	��
����	���� ��
��
��	����	��
����
������	��
��
���������	����(����	��
�����
��
��

	����������
��
����������	�
	��	��
��
���	���
�����	���	��
 ��
 �	�	
 ��
 	��<�����
 ����	��
 ��
�����	���
#+%
:�����	��	
�����	�����
����	��
��
������	��
 ��
 �	��
 ��
 �	�	
 ���������
 ��
 ��������
������	�
 ��
 �����
����	�
 ���	��
 �	�
��
 �����
������
��
�����	���	��JL
������������
	���
+�"
	����
"'
I;���	�	��	
��
����������
�������
��
��������
	
�����	�����
 ����	��
 ��
 ������	���
 �	
 ��<	����
.�����	���
spitale�
�����
 �
 ��	�����	��	
 �	
��
	��
���
��
��������
��
��	����	��
��
�.��	��
��
��	������
 �����	�
 	��	.	���
 ���	�	�
 ��
 	���
�	��<����
��
�����	���
	������	
	����6���(��(��
�.��	��
��
�������	���
��
�	����
.�������	���
����
�������
	
������������
��������JL
������������
	���
+�5
����
 �%'
 I&�	�����	��	
 �����	�����
 ����	��
 ��
������	��
��
����������
���������
�	
	���
�"
���
>�<��
����(��
 	��
 ���
 ��
 ���������
 ��
 ��	����	��
 ��
�����	����
 �	����'
 �6��
�����	�	
����	��
��
������	��
����
����	��
��
����
������
��
������	
����
 ��������
 ��	�	����
 ����
 ������� sau
expertize medicale”. ����
��	���
����
����������
	
  ������
 ���������	�����
 �	
 ����	��	��	
���������
  �
 ����� ���� 
����
��� ��� �
���

����������	�
������6�
����	�	���
��6��
���
������	
	��	�����
��
������	��
	
��������
 �
����
��
������	��	
	������	�
��
��	��
�������
������	��	
���
�	��
����(��
����	�
���
	�	�	
/*��
*�
�����
�� ���
���
���������	�
����	��
�����(

251
/��	��	
�����
��
��������
#�����6��
��
	��<���	
.������������
 ����
 �������	
 ���������
 	��	�����
 ��
�����������
	
�	����%
��	����	��
��
.������	����
��
	
����
�����	��
�����	�
��
������
��� ������
��
����	��	
�6��
��
 ������
 ��
 �	���
 ��
 ������
 ������
 .������	���
�	������	�
 ������
 	���
�������	��
 �����
 ��6�<���
 �	
)	����
��
	���	��
�����	��
�������	
	���	�����
��
�
��	�����
 �
�����
��	����
�����������	��
���
�	���	
3-=�
=��������
��
�	��
��
.��������
���	���
��������	
��

�����������
 	��	�����
 	
 ���	������
 �	��	
 �	
 ����������
	�	����	
���������	��
���������
��
	���
 55
 ����

���
>�<�	
���8+��$�

252 N����6��	
@���������
���
"05,
���
+"
��������
+��4
������
	����	��	
��<��	�������
��
	����	��
	
>�<��
���
 +,28+��4
 �������
 ������	��	
 ����������
 ��
 	
��������
 �������
 ��
 ��<	����
 .�����	��
 ��
 ������
����������
���	��



�6����������	�
������������������������������

������
	
����������
��������'
�
����	���
����	��
����
 ��
 �������	
 ����	�	�����
 �	��
 ��
����	��	��
���
�������
�	
����������
��
������6��
������
	( �
�������
��	����
�	�
����	�	��
�	
����	���
������
.����	��
�	�
�	
��
	��
���������	��
���
���������
	����	��
�����vit legii speciale.

Comentariu 4: -�����	
3�����
 ��
/���
 ����
<�� ����
 H�
 �����
 �6���
 �	
 �	�	
 ������������
�����������
��
	�<���
+��0�
����	�	���
��	
��.	
��
 ������	��
 ���
	�
 +��0�
 ���	
 ��
 �����	
������	��	
 ��������
 �����
 ����	���
  �
 ������(
<���	
�������
�	
�����
��	��
����
�������

H�
	�
�����	
�6���
��
������
�����
�����	������
�����
����	��	
  �
 ������������
 ��������
 �����
����	���'
.����������
��������
	
	���	�
��
��
��	�
��
��
��	��
 ���������
������	��	
��������
 �
����
 ��	��
 	
 ������
 ������<���	
 ��������
/�	����	
�����	������
	�	��
��	�
�����
����
����
�������
���
�����������
��	
��
�������
�	
������(
<���	
��������
��	�	���
��
�������
�	
������	��	
���
�	��
	
 ����	�	�����L
 ����
 ��
 	��	��	
 ����
��	�
	�	�����
������
���
	 	
��
	
	���	��
������	��	
 ���
 �	��
 ��
 ����
 ��!��	�����
 ��
�����������	
�����������

3����	
 	��
 �����	��
 ����
 �6��
 	����
 ��
������	��	
���
�	��
����
����<	���
�	�
��	�
��
�������
�	
��������	
��������	��
	
����	����
��
	
�������
	����
������
1��
�����
�
�!�������
�������
	
���������	������
���������	
������	
��
���
��	��
��	�
��
��	��	���
��������
	���
2�
	����
�
���
>�<�	
���
+,28+��4�
��
�����
��
��6�<���
��
�����
����	�	�
�	
.����������
����<	�
��������
	���
�0
	����
+�

3	
��	���
�	����	�
�	
����	��	
�	�
������	
3�����
 ������	
 ��
 ���
 ��
 	������
 	
 ����������
������������
  ��
 	������
 ��
 ������<���
 	
 �������
����	�	������

Comentariu 5:
;�
��	��	�
��
 �	
 .����	��
��
�	�	
3�����
��
/���
3�	���	
	
�����
 �
	
�����
��(	
���	
�������
��
	����
���	��
	
�����
�	���
���
��������
��
������
.����������
@B�
��
�����
�!�	�
���
�	��
	
���	��	�
����
����
��������
1��
��������6��
 ��
 ����
 ���	
 �	����
 	����	
 ��	
�����	�����
��������
	���
$,
	����+
3��������
��
	
.����	
��������
��
�������
 �	
	
���	
������
��
�����������
	
����������
���������
�����	��
��
	���	 �
�����

=	�
����
 �(	�
 ����	
����
 ��
��������
 �!�	�
��������	
	����������
��
�����
.����	�
	
�����
��
	
���	
 �������
 ������6�
 	��	��	
 	��
 ��
 ��������
�������
��
���	
������
#�
�����
��
��
�����
������

����	�	���
��
	
�����	�
��
��
��	��
������%�
 �
���
 	����
 ���������
 �������
 	���	 �
 ��	���
	�����
 ��
 �������
 �	
 �	��
 &�����	���
 ��.	
 ��
�������	��
����������
����
�������
��
��
	����	
���������
 �����	��
 ��
 �����������
 	
 ����������
�����������
��
��
����
������	
	����������
��
�����
 .����	�
 ��	�
 ��
 ����	��	
 ��
 �	��
 ���(
�	�	����
����
��������	��	
����
����
�������
������
 �
 ����
 ��	��
 #����
 �
 ��	��
 ��
 	���
�������%
�	�
�	��
����
��������	
������	��
��
	�
 �����	
 ���	�
 ��
 �����	��
 ��
 ����(	�����
����	�	���
������
��
��	�	
�����	��
��
������	
	������	���
�	�
	��	��	
	
	�����
����
������
�����
 ���������
 #����
 	���	 �
 ��	���
 �	�
�������	��%�

Comentariu 6:
;� �
 ����
������
 .��������
 ��
��.����	���
&�����	���
	
<�� ��
�	����	��	
�	���
��
 ��6����
 ����������
 	
 !����6���
 ����
 �	��
@�������
	
����
���
��
������	���
/������
	����	
	
�������
��
M���
"4��2�+��0
����	�	�����
�
�(	
���������
������	��	
��������
����
�������	
",08
+��0
 ��	��
 ����������
 ����
 �������	��
 �	
+���2�+��0J�
 H���(	������
 ������	
 ����
 �	��
����	�	���
	
����
���
��
������	��
�(	
�������	��
��
���
	���	
	�
 .���
 �	
2��2�+��0�
&������
��
 ������
 ����
 ��
 "�
 ����
 �	��
 ���<�
 ������
	����
�����
��
�	
�������	��
# �
�����������
 �
��������(����	�	�
 �����
 ��������
 �	
 �������
�6��
 �(	�
 ���
 ���������%�
 ������
 	���
3853

3��������
3	����6���(��
	����
�����
��������
	���
"04
3��������
 �
	�6���(��
��
������
��
�������	
��
	
����
�����	���
�������
����
�����
��
	����
�����
�(	
�������
�	
�	�	
��
"4��2�+��0�
�	��
�	
�	��
!����6��	
	
��	�
�����������
��������
	�����
�����������
����
��	���
��
",��2�+��0
�	
��	
������
@�������
������	
���
��
������	��
��
	�������	��	
���������	������

"� 
/
����	
������
	
����
�����	��
�	
�	�	
��
"2��"�+��0�
 >	
���	�
 	
 ����
 �����
	���	 �
 #K%
�	����
 ��
 ���������
�����(��<	��
 ���
 ���	���
	��������
������	�
��
+2��+�+��0�
����
�������	
���
2��2�+��0�
 .����������
 	����
 ������	
 M
����
��� ������� ��� ��� �
�����	� ��� � ����'�� ��
�������
'�� ��� ����� �����
��� �� ���������
����
�������������
���������
����
��������
�

%������	��$����������
����������������
��
����
 ��("0�����������
�������
�����
�
������������������
�� ���������������������
0";�	���������
����	������
�������������
�����
�������
������������������	���������	��������



������	�
������������������������������


�6!

���
��+K1;����+(�	�+�
��K11����+�(� 2 si 4531 alin. 1
pct. 1 si 2 .Cpr.pen”.
 ����
 	���	 �
 ���������
.����������
 	
 	���	�
 ��
 M*�������
� ��� ����
�������� 	
� �
�
� ����������� 
�
� ���� ��
������	�� ��� �
���
� 
������ � ������
��������� ��������� ����'�
� 
��+� K1;� 
	�+� 02

C.pr.pen. se apl��� ���
� �������
��
������
������������..

H������	
����������
����������
��
	
����	�	�
�������

Comentariu 1:
3�������
���
"���"�+��0
 �
���
"2��"�+��0�
��
	���	 �
�������
	�
����
.����	��
��
����
�������
��������'
���	
������
	
����
��������	��
��
	����
+��0�
	
���	
��
	�
+��0�
3	
��	���
���
��
����
����
	����
������
�(	�
	��	�
�����	�
��
�����
	�����	 �
����	����
�	
���
.���������
 ���������
 ���	
 ��
 �����	
 �������	
���	������
 ������
	���
 �+
3��������
3�
	
	���	��
��������
	�� ��	
��
	��	�
��
�	
 ���
��
��������	
 ����
 	��
 ���	�
 	�
 ������
 ��
 �	��
 �
.����	��
	�
	���
��
 �
����������
��
 ������
	
����
 ��������
 ����
 �������
 ��
 �	���	
 �
 ��
 ��	
��������
 ��
 	��	���
 ����	����
 �	�
 �	
 ���
 ����
  �
	���	���
���
�	���
��
�	���
��
�	���
��
	����
���	��
	
����
	���	 �
�����	��
:3�
���
�	����
)	������
 )�	 ���
  �
 ������������
 ����
 	���	 �
�����	��
��
	��������
.�������
���
"028+��0�
;�
	���	�
����
��
	����
	���	�
	
������	�
����
+�+
 �
 $�$
 ���
3����
 ��������<��
 	�
 	���	�����253

 �
 ��	��
 ��
 ������	�
 �!�	�
 ������
 ���6� ���	
	�	�����
���������	��
���������
��
	���
,�
	����"
���
>�<�	
���
2"8"552254�
>�����������	
	�
����	
��
 ����������
 �6��
 �	
 	�	��	��	
 ���������
 ��
��������
�����	���	��
�3�:-�
�	��
	�����
�6��
��
 ������	��
 �
 	�����
 ��
 ������
 �(	�
 ����
����<	�����
���	���
��
�	
)�����
��
���������
���	��
	�
 ����	�����
 �	�
 �	��
 	�������	��	

���������	�����
 	�
 ������
 ��
 �����	�
 ��
 	����
�����

Comentariu 2:
3�	
��(	
 ����	
 ������
 ����
��������
��
���	'
�
����	
��
	���	 �
����	�	��
	��	�
 ��
 ������	��	
 	�����	 �
 �������
  �
 ��
	���	 �
 ��	��
 �����	�	��
 ����
 ����������
�������6��
����
���	��
��
��	��
	�
��
��	
�����
	����
 ��
 	�
 ��
 	�����
 ����
 ������	��	
 �����
����������
����
��	���
��
�	���
�����	
	������	��
��
�����
.����	��
3����	�	��	
	������	
	�
��
����
�	�����	��
�	��
��
����	
��
�	
)�����
��
���������
���	��
 ��
 �����	�
 ��
 �������
 �	
 	���
 ������
 ��
�����������
	
����������
��������
�����	��
��
����	�	��
/ 	�	��
������	
	�
��
�������
��������
��
���������

Comentariu 3: -�����	
 ����	����
 ��
 ����
����	���
;��
��	���
	���
��
����
����	��
��
��
������<�
��	�
�����	��	
	������
��
�����	��
 �
��������	
 ������������
 ����� ��	���
 ��
 ����
�����	��
 �����	��	
 ����������
 ��
 �	��
  �
 ��
�����
 �	��
 	�
 ���
 .����������
 �	
 �
 	�����
��������
 �
 ��	��	��
 �	���	����
 	
 ������������
	������
��������
/������
����	
�����	��
	
����
	������
��
��<�
��
��
��
�����
	�
��
�����������
����������
���������
��
	����	
��
����������
����
��
���	���
�
����	���255

H�
�	���
��
�	���
�����
�
��������
��
	�������
������	
 ������	
 ��
 ��������
 ����
 ����
 ��������
���������
��
��<�'
"%
����
��
��	������������
��
	��!�
��; 2) 
��
������
	�� �
��� �����	�
� ����
��
��������; 3) 	��
��
����	����
�����
���'���� ��� �����	� �������� ������� �����

���	��+
;��
���	���
�������	
�	��
�
��������
��	�
�	
 ���	
 ��������
 ��
 	
 �����	
 �����������

253
3����
��������<��
	�
	���	�����
��6��
	����	�
����
;�����	
 "$048+��,
	
�*)��
 �	��
 ����	
 ��
 ���	���	��
3����
��������<��
	�
	���	�����
���
������	
������	��
	����	�
 �	
 �	�	
 ��
 +0
 ��������
 "550
  �
 ��������
������	�
��
-��������
����	��
	��
3����������
)	��������
�������
��������
 #33)�%
���
+0
��������
"550�
4
��������
+��+
 �
"5
	�
+��4�
/���������
 �����	��
	�
��������
��������'
0+0+� D��������
��� ���!��
��

���
	�����	�����
 �	�	��
 ��
 ���������
 ��
 ���
 �����	
���6�
	�����
�6��
��
������
����
�
���
��
�����	��
��
�������
 �	
 ���	��	
 ������	���
 �	
 ������	��	
  �
����<���	��	
 	���	������
������
 	���	��
 	�����
 �������
��	������	��
 ����������
 ����<	���
 ���������	�e. K+K+
������
���
	����
����������	�����
�������������
��
/���	���
��
��������
��
����
��
�����
��
���������
.�������������
��
����
 �������
�
�����	���
�	���
���
����

�����	���
��
�	����
��
��
������
��
	����	
��
���	���
254 Art. 70 alin.1 /���	���
 ��������
 ���������	�
 ������

���������	��	
 ������������
 ���������
 ��<�
 �	�
 	��
��	��������
 ������
 ���������	��	
 ����������
 ����<	�����
	����	��
��
��<	����
��
���������
	��
�	������
�	�
	��
��������
�����
 �
������
�����
�	���
���6� ���
��
��<�����
��
�������	
�	�
��
	�	�	
	������	�
�	��
����
��
�	����
��
���.��������
���	��	
 �
������<���
���������
�	�
	��
������������

255
������
�
����	��	��
�	
�����
������	�
��
�������
�	
����	��	
!����6�����
.��������� ���
	
��
����	
1����	
���
""
���
+��0
	
3����������
3������	���
	�
C������������
��������
��
�������
�	
�	���	��	
����������
 .�����	���
 �	
www.coe.int/ccje.



�6+���������	�
������������������������������

����������256
 #����
 ����
 ������	
���������
�����	��
����
�	������
��
����������
��
�������
�	
�
��������
������	��
���
�	��%�

Comentariu 4:
3�
�������
�	
��	<��������
���
��
�����
.����������
��
	
�����
����
	�	����
�������
	����
	������
	��������
�	��	��
	�������
������������
�����������
����
	�����	�
��
	�����
������
��
�����	���	��
#����	��%
��
����
�����
������
 .����������
 �	�
 	��	��	
 ��
 ��������
�������	��	
������	��
�	��
��
����
������	�
�	
	����	��	
����
���������
������
�������
#	���
"+$
	����
�
3�������%
�	�
�!�	�
�����	��	
����
���
 ���������
 #	���
 "+2
3�������%�
3����������
����������
 7
	����
  ���������
 (
 ��
	�
�
 �	��	��
���������	�����
���
���6��
��
���������

Comentariu 5: ����������
 ��
  �������
 ��
�����������
��
�����
	
�������	�
	������	
��������
;���
�������	��	
���������
��
	
����	�	�
�������
����������
 ��
 ���6��
 	�
�	��!������
 	
 ����	�	�
������
 ��
 !����6��	
 	
 ����
 ������	��
 ��
 ���
����������
��
���������
 �
��
��
	�
����
�����
��
�������
	�
 	���
 ��
��������
 �����	��
  �
 	���
�������257
/��	���
����	�	���
����
��������
��
��<�	
 �
��
����	��	
��
�	���

H�
��6��	�
����������
����
������������
��
����� ��	��	
 	�����������
 �����
 ���� �
 ��	�
�����������
���	�!���
��
����������
��<��258�
*�
������
����
�
����������
��<	���
��<��	���	��
���
�!�	�
�������
 ����
 �	��
 �����6�	�
 ����������
 ��
�������
 ���������
 .������������
  �
 ��
 ��	����	���
��
��������
�	��
����	��
�	�
��
�	��
��
	�	��
�
	�����	
��	�����
 ������������
��
 ��	���
���
	��
�����	���6��
��	<�	��
����������
�������������
�������������
=	�
����
��<�	
���������
�����	��	
��
�����
	<����	��
	
���������
	����	
�	������
	��	��
 ��
 ����
 ��
 ����� ��	��259�
 3	
 ��	���
��	�
����������
��
 ������
��	��
��	����
�	��
����
�	���
�	�
��
��
����	��
�	��	
��
	�	�
#��
	������
���������(��
�	
�����	���
������
��
	�	��
�����

��
���������
���	��
����� ��
��
M��������J
 �
��
��
M�	��!��J%�
��6��
�	
����������
���	�!��
��������
��
��	
����������
��
�����
������������
��
 ������
��
��
�����
	���
4$
	����
"
���
>�<�	
���
 ��$8+��$
 �	�
 ��
 ����	<�
 �	��	
 ��
 	�	�
����	�	��
��
	����	
��
����������
	���
�45
	����
�
3���������
#��
�������	��	
	���������
��
�������
���	�!��
	����	�
��
	���
4+
	����
+
 �
	���
4$
	����
"
>�<�	
���
��$8+��$%�
;�
	������
����
��
��	��	�
��
 ��
 ����	
 ��
 �	���
 ����������
 ��
  ������
 ���
�����	���
����
���	��
	��
���
@�������
�(	�
����
��
����	��
�	��
	�������
��������
	�����
���
�	��
	�
��
�	������	�
�	
	��	
 ������
�����6�	���
�
��������
 ��
 	�
 ��
 	����
 	���	������
 ��
 ��
.��������
�
	���
���nie.

Comentariu 6: / 	
��
	
	���	�
	�
����
������	
 	
 ��	�
 ����������
 ����
 �������	��
 �	
"4��2�+��0
 �
	
�������
����������
�	
",��2�+��0
��	
������
3�
��	��
	�����	�
@�������
������
���
 ��
 ������	��
 ��
������
����
��
"4
	��
�6��
����������
	�
����	
����	�	
����
�������

Comentariu 7: 3�
 �(	
 	��	�
 ���������
@�������
��
�(	
�����
��������
����	����
 �� �
	��	��	
 ��	
 ����	��	��
 	
 ��
 ������	��
��
��!�����
 H�
 ����	
 ����������
 �������
 �������
 	�
���������
������
����������
��<����
��
�������
�	
��������	
 ���������	��
 	
 	������	'
 ��������
������
M/�	���
��
<�	���
��
��	��
������	
��
�����
����
����
�����	�� ����
/��	���
�����������
��
�������	
����
����
��
�������	���
&�	�	�����
��������	�����
 ��	��
 ��
 �����
  �
 ��
 ���������	��
������
�����
 ���	����<�
  �
 ��
 ���������	��
1���	�����
��
�	�
��
+�(��
��
������
;	��
��
����
 ����
<�	��
��
��	��
 �	��
 �����������
��
�	����
 1���	��	
 �(	�
 ��
 �����
 �	��
 �	
 -���	���
3�	���	�
 ;�
 �	���
 ��
 	�
 ��
 ����
 ������
 ��
����	���	��
 ������
 ��	�	����
 �	��
 ������
 ��
��������
�are se pun în ochi”260. 

256
������	
��
�	��
�
	��
�	
 .����������
��
	
������
	����	
	������
�	������
����������
����
��
�	�
 �
(
	������
(
	����	
	�����
�	�V����������
	����
�	����
��
	�
����	
��
��������	��
��
!����6��	
��	����
#���
X
����
�����	�
���
���!���	��
 �
��
�����
��
\%
��
�����
�	
.����������
��
��
�������
�����
�������
��
�!�������
����������
C����������
 �������
 ��
 	�<�������
 �	��
 ����
���������
�	���	��
���
�	��
��
	
	.���
�	
��������	
��
���	��	
��
������	��
��
��������
�������
������
������	
��������
 �	�
 �	��
 	
 !����6�
 ��
 ��������
 ��������
����<	�����
 �������
 ��
 ������
 ��
 ��
 ������
 	����	L
���������
 �	��
 ����
 	����
 �������
 �	��
 �(	�
 �����

��������	
��
�	��
��
	�
��
���	�
��
������	���V	����
�	��
	�
 	��	
 ����������
 <�	��
 	����	
 ����	�	�����V ��
������������V��
	�	��
��
��
�����	�
	�����
����������
<�	���

257
;���	�	���
���
+
����
+��5�
�����	��
��
www.ziare.com
la http://tinyurl.com/procGorbunov.

258
/���
4+
 �
	��
4$
���
>�<�	
���
��$
���
+��$
�������
��<	���	��	
.�����	���

259 Art. 10 alin.1 din Legea nr 303 din 2004 pri����
��	�����
.������������
 �
�������������

260 Ziarul Gândul, 31 ian 2009, la http://tinyurl.com/
gandulGorbunov.



������	�
������������������������������


�6-

3. Concluzii

�������
��
�	
�	���
@��������
����	
	
�����	�

��
 ��
 ���	�
 "+�
 ��
 ����	�	��
 �����	��
 ���
���������	��
�����	�
��
�(	�
	�
������
�	
�����
��
��������261�
�������
�������
��
�����������
	
����������
 ��������
 	�
 ��
 ����	��	
 ��
 �����
	��������	
������������
�	�
��	���������	�
3�-�=�
��������
��
	��	���
�����	��
����
��
��������	��
	
����
������
��
	6�	��
�	�
��
�����������
	
����������
�����������

3�
	
������	�
 �
	�
����
����
�����	�
�	
.����������
��
��
��������
������	�
��
�������
�	
	�����
�����
��6��
�	�
�	
���
	�
��
������
��
 ��������
 �������
 �	�
 ��
�������
������	��	
����
���
����������
;�
	�����	�
����
�����	��
����	 ����	
������
 ��
 ��������	��
  �
 	��(
�����	��
	
���������
���������	��
	
��<������
��(

�����
 �
	
��<���	����
������	���
-������
�3�:-
�������
 ����������
 ������
 	
 	�������	
	����	
���������
 �������
 ���������
 ��
 ��
 �������
C����������
 �������
 ��
 	����������
)	����
 ��
	���	��
��
����	��	
	�������
��
��������
��
�����
	���	��
 �
	
���������
��
���	��
	
����	������
��
.����	���

1�����
 .����������
 �������
 ��
 �����	���
�����������	
�������
�����������
���������
��
��<�
������
�����������	
����������
����������
 �
��
.���������
 	�
 	���
 ��
 �	���
 	����
 ������
*��������	��	
��
���������
	
�������������
��<	���
������	��	
 ������<���	��
 	
 ����������
  �
����������	
 ����
 ����
 ��	�����
 ��
 �������
	�����262
 ��
 �	�
 ���6�
 ��
 	��������
�����������	
 �����	����
 ��
 .�������
  �
 ��
 	���
������
������	��
���������

261 Ziarul Gândul, 2 febr 2009, la http://tinyurl.com/
gandulliberari.

262
;�
�������
	�
��
����
��
	��	�
��
����
��	�����
��
��<�����
��
	�����
�������
��
�	��
.������������
��

��
 ��
 ������
 �������
 ��
 ��<�
 	����	�����
 �������
 �	��
�������
 	�������	��
  �
����
 ��
 ������6���	��
 	
	������
 �����������	������
 ���
 ��
 ���	����
 	
 ����
���������
	���	�� ���



�6.���������	�
������������������������������

���
����	�����������	������
������	������������1�����,�	�

��	�
�
��	
������������������

���
��	
���
���
�����������	
������
Milano, Italia

Nationality is not included as possible factor of discrimination nor by the n. 43/2000 Directive
Union either by the Italian decree law n. 268/1998.This exclusion seems debatable , above all because
article 12 of CE Treaty prohibits discrimination on ground of nationality , with the only limits of measures
connected with the entry or the residence , not referring to any treatment coming from the juridical
condition of citizen of a different Country.

The n.43/2000 Directive’s provisions that hadn’t have a correct implementation are various, even
if the formal transcription seems to respect the European text: the lack of the independence of the
UNAR - Italian body for the promotions of equal treatment of all persons, there isn’t a real reversal of
burden of proof and, in addition, the judge has the full faculty to decide if accepting or not the importance
of the evidences as sufficient proof. This implies more difficulty for the victim of discrimination to bring
the case before the Court.

Italy has implemented with the legislative decree n.30 of February the 6th 2007. the n.38 /2004
Directive Union concerning the free movement and residence within the territory of Member States,
but, because of the bigger immigrations to Italy from the new Member State, the national and local
governments used administrative rules in order to evacuate many nomad camps, like Roma and Sinti
citizens.

The censure of Italian policy made by the major international organizations that support human
rights drew UNAR ’s attention to this minority. In 2007 has implemented a regular contact with the
representative of the associations involved in the protection of this minority to examine the cases
handled by the office. In addition UNAR has issued a call for projects by non profits organizations that
analyse the factors, processes and good practices related to tackling discriminations on the basis of
race and ethnicity.
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Sarcina probei revine reclamantului.
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Italia a implementat directiva prin Decretul
Lege nr. 30 din 6 februarie 2007.
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„Pactele de securitateJ�
 ���	��
 ��
���������	����
 ��
 ���������
 	�
 <���������
 7
���������
7
 �
���	���
��	 ����
��������	�
�����
������
 ���	����	
 ��	�����
  �
 ����	��	
��������	����
 ��������
 	
 �����	�����
 ���6��
���������	
 �����
 ��	��
  �
 <������
 ������
���	�����
�	�
	�6��
�����
��
����������

Folosind aceste norme administrative, s-a
dispus evacuarea multor tabere de nomazi.
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Mihai Selegean, 26 februarie 2009
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7 organul colectiv de conducere al
MEDEL.

Domnul Cristian Monenci a reprezentat
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Doamna Dana Cigan a reprezentat MEDEL
la colocviul organizat la Sofia, în perioada 17-19
aprilie 2008.

Domnul Dragos C�lin 	
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 „Separation of Powers and
Freedom of Association within the Judiciary”�
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5-7 iulie 2008.

c) Sediul U.N.J.R.
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5. Elaborarea unui manual de mana-
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3. Comunicatul din 06.06.2008
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4. Comunicatul din 13.01.2009
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5. Comunicatul din 29 ianuarie 2009
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• În Germania: Vereinigte Dienstleistungs-
gewerkschaft VER.DI (Fachausschuss Richter
und Staatsanwälte); Neue Richtervereinigung
(NRV),

• În Belgia: Association syndicale des
Magistrats (ASM),

• În Cipru: Cyprus Judges Association ,
• În Spania: Jueces para la democracia et

Unión progresista de Fiscales
• H�
F�	��	'
Syndicat de la Magistrature,
• În Grecia: Eteria Elinon Dikastikon

Litourgon gia ti Demokratia ke tis Elefteries,
• În Italia: Magistratura democratica (MD);

Movimento per la Giustizia,
• În Polonia: Iustitia, Association des

procureurs de Pologne,
• În Portugalia: Associação Sindical dos

Juizes Portugueses et ASJP; Sindicato dos
Magistrados do Ministerio Público – SMMP),

• H�
 ��������	
 3�!�'
Soudcovska� P��
X��VY������	VT; P�����
���*�'
�������X��V�
�����	VT,

• În România: P����
� &
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• În Serbia: The Judges’ Association of
Serbia (JAS)
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• Stavros Mantakiozidis, procuror la
Parchetul Curtii de Apel din Atena, Grecia

• Secretar general: Christian Lange, fost
magistrat.
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• În fine, MEDEL a consacrat un seminar cu
privire la dre���	���'���	��7
/���	�
	������
+���(
��	����
��
	
��
	�<	.	
	������
��
��	����	
������
3����	
���	��
:�����	����	���

site: www.medelnet.org
contact: medel@medelnet.org
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